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PETITIONERS, the Idaho Water Resource Board (“Board”) and the Idaho
Department of Fish and Game (“IDFG”), by and through their counsel of record, and pursuant
to Idaho Code §§ 42-1701A(4) and 67-5270 and to Rule 84 of the Idaho Rules of Civil
Procedure, hereby file this Notice of Appeal and Petition for Judicial Review of Final Agency
Action to obtain judicial review of a final agency action of the Idaho Department of Water
Resources (“IDWR”).

STATEMENT OF THE CASE

1. This is a civil action filed pursuant to Idaho Code §§ 42-1701A(4) and 67-5270
and Rule 84 of the Idaho Rules of Civil Procedure for judicial review of the Order on
Exceptions; Final Order (“Final Order”) issued on May 21, 2020 by Gary Spackman, the
Director of IDWR, in the above-referenced contested case proceeding before IDWR, which
was entitled In the Matter of Application for Permit No. 74-16187 in the Name of Kurt W.
Bird or Janet E. Bird. A copy of the Final Order is attached as Exhibit 1.

2. Application for Permit No. 74-16187 (“Application”) was filed with IDWR on
or about October 12, 2018, and sought a permit to appropriate the public waters of the State of
Idaho. Specifically, the Application sought a permit to divert 6.4 cfs of water from Big
Timber Creek, a tributary of the upper Lembhi River, to irrigate approximately 320 acres of
nearby lands. The Board and IDFG filed protests to the Application, on the basis that the
project proposed by the Application is contrary to the “local public interest™ associated with
efforts to protect and recover populations of certain species of fish listed under the
Endangered Species Act (‘ESA”). Idaho Code § 42-203A(5)(e). A number of other parties

also filed protests to the Application on various grounds, including the “local public interest.”
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3. A hearing was held on August 28-29, 2019, in Salmon, Idaho. The Hearing
Officer issued a Preliminary Order Approving Application on January 9, 2020 (“Preliminary
Order”) that approved the Application, with conditions, including conditions intended to
protect the “local public interest.” The Applicant filed a petition for reconsideration of
Preliminary Order, and the Board and IDFG (collectively, “Agencies”) filed a petition for
clarification or in the alternative reconsideration of the Preliminary Order. On February 6,
2020, the Hearing Officer issued an Order Granting Petitions, In Part, and an Amended
Preliminary Order Approving Application (“Amended Preliminary Order”) that, among other
things, modified the conditions of approval. The Agencies filed exceptions to the Amended
Preliminary Order, and on May 21, 2020, the Director of IDWR issued the Final Order,
which denied in part and granted in part the Agencies’ exceptions, and further modified the
conditions of approval.

4, It is the Agencies’ position that the Application should have approved only
with certain additional conditions that were not included in the Final Order; and that without
those additional conditions the Final Order is inconsistent with the State Water Plan and
conflicts with the local public interest associated with protecting and recovering anadromous
fish and bull trout protected by the ESA. This local public interest includes but is not limited
to the Agencies’ efforts to protect and recover the listed fish species and thereby reduce the
risk of federal actions to enforce the ESA that would adversely affect the local economy.

JURISDICTION AND VENUE

5. The Final Order is a final agency action that is subject to judicial review

pursuant to Idaho Code § 67-5270(3).
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6. This petition is authorized by Idaho Code §§ 42-1701A(4) and 67-5273, and
Rule 84 of the Idaho Rules of Civil Procedure.

7. This Court has jurisdiction over this action pursuant to Idaho Code §§ 42-
1701A(4) and 67-5270-67-5279.

8. Venue lies in this Court pursuant to Idaho Code § 67-5272(b)~(c). The Fi inal
Order was issued by the Director of IDWR at IDWR’s state office, which is located in Ada
County. The Board’s principal place of business is located at IDWR’s state office, in Ada
County. IDFG’s state office is also located in Ada County.

0. Pursuant to the Idaho Supreme Court’s Administrative Order issued on
December 9, 2009, a copy of which is attached as Exhibit 2, “all petitions for judicial review
of any decision regarding the administration of water rights from the Department of Water
Resources shall be assigned to the presiding judge of the Snake River Basin Adjudication
District Court of the Fifth Judicial District.” The Administrative Order authorized the Snake
River Basin Adjudication District Court “to develop the procedural rules necessary to
implement this order.” The Snake River Basin Adjudication District Court issued an order
adopting such procedures, a copy of which is attached as Exhibit 3, on July 1, 2010. This
order instructs the clerk of the district court in which a petition for judicial review of an
IDWR decision is filed to issue a Notice of Reassignment that assigns the matter to the
presiding judge of the Snake River Basin Adjudication District Court of the Fifth Judicial
District for disposition and further proceedings. A copy of the Snake River Basin

Adjudication District Court’s Notice of Reassignment form is included in Exhibit 3.
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PARTIES

10. Petitioner the Idaho Water Resource Board is the “State Water Resource
Agency” authorized by the Idaho Constitution. Idaho Const. art. XV § 7; Idaho Code § 42-
1732. The Board’s main office and principal place of business are located at 322 East Front
Street, Boise Idaho.

11.  Petitioner the Idaho Department of Fish and Game is an executive department
of the government of the State of Idaho. Idaho Code § 36-101. IDFG’s state office and
principal place of business are located at 600 South Walnut Street, Boise, Idaho.

12.  Respondent the Idaho Department of Water Resources is an executive
department of the government of the State of Idaho. Idaho Code § 42-1701(1). IDWR’s state
office and principal place of business are located at 322 East Front Street, Boise Idaho.

STATEMENT OF INITIAL ISSUES

13. Pursuant to LR.C.P. 84(c)(5), the Petitioners assert the following initial issues
for judicial review:

a. Whether the Final Order is “consistent” with the Idaho State Water Plan,
Idaho Code § 42-1734B(4);

b. Whether the Final Order is contrary to and undermines the Board’s Water
Transactions Program;

c. Whether the Final Order, by approving the Application with conditions that
allow flows secured by the Board’s Water Transaction Program to be
“counted” for purposes of administering the so-called “bypass flow”

conditions, conflicts with the local public interest and:
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i. Violates constitutional or statutory provisions;

ii. Isin excess of IDWR’s statutory authority;

iii. Is made upon unlawful procedure;

iv. Is not supported by substantial evidence in the record as a whole; and
v. s arbitrary, capricious, or an abuse of discretion.

d. Whether the Final Order, by approving the Application without conditions
prohibiting diversions during periods of so-called “peak flows,” and without
conditions prohibiting the diversion of so-called “high flows” onto the
permitted place of use, conflicts with the local public interest and:

i. Violates constitutional or statutory provisions;
ii. Isin excess of IDWR’s statutory authority;
iii. Is made upon unlawful procedure;
iv. Isnot supported by substantial evidence in the record as a whole; and
v. Is arbitrary, capricious, or an abuse of discretion.

e. Whether the Final Order, by approving the Application without a condition
requiring administration at the “field headgate” rather than the “point of
diversion,” conflicts with the local public interest and:

i. Violates constitutional or statutory provisions;
ii. Isin excess of IDWR’s statutory authority;
ifi. Is made upon unlawful procedure;
iv. Is not supported by substantial evidence in the record as a whole; and

v. s arbitrary, capricious, or an abuse of discretion.
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Pursuant to LR.C.P. 84(c)(5), the Agencies reserve the right to assert other or additional issues
that may be discovered.
AGENCY RECORD
14.  Petitioners seek judicial review of the Order on Exceptions; Final Order
(“Final Order”) issued on May 21, 2020 by the Director of IDWR in the contested case
proceeding entitled In the Matter of Application for Permit No. 74-16187 in the Name of Kurt
W. Bird or Janet E. Bird.
15.  Pursuant to Idaho Code §§ 67-5275(1)(b) and 67-5249 and LR.C.P.
84(f)(1)(A), the agency record in this case consists of:
a. all notices of proceedings, pleadings, motions, briefs, petitions, and
intermediate rulings;
b. evidence received or considered;
c. astatement of matters officially noticed,
d. offers of proof and objections and rulings thereon;
e. the record prepared by the presiding officer under the provisions of section 67-
5242, Idaho Code, together with any transcript of all or part of that record;
f staff memoranda or data submitted to the presiding officer or the agency head
in connection with the consideration of the proceeding; and
g. any recommended order, preliminary order, final order, or order on

reconsideration.
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16.  Petitioners have contacted IDWR regarding the estimated fee for preparation
of the agency record and will pay to IDWR the estimated fee, as provided by IDWR, in
accordance with LR.C.P. 84(f).

17.  IDWR held a hearing on the Application and the protests in Salmon, Idaho, on
August 28-29, 2019. Hearing Officer James Cefalo presided over the hearing. Audio
recordings of the hearing were made by Sharla Cox of IDWR, and stored as audio computer
files, which were subsequently made available to the parties. Ms. Cox has since retired and it
is believed that either the Hearing Officer or the Director is in possession of the original audio
recordings. The Hearing Officer’s office is located in IDWR’s Eastern Regional Office, 900
North Skyline Drive, Suite A, Idaho Falls, Idaho. The Director’s office is located at 322 East
Front Street, Boise Idaho.

18.  Petitioners have contacted IDWR and requested that a transcript of the hearing
of August 28-29, 2019, be prepared pursuant to Idaho Code § 67-5249(2)(e) and LR.C.P.
84(c)(6). IDWR will provide its audio recordings of the hearing to M&M Court Reporting,
and Petitioners will remit the required deposit to M&M Court Reporting and request that it
prepare a transcript of the hearing in accordance with LR.C.P. 84(g).

19.  Service of this Notice of Appeal and Petition for Judicial Review of Agency
Action has been made, at the time of its filing, upon the Respondents and upon all other
parties to the contested case before IDWR, as indicated in the attached certificate of service.

DATED this 18t day of June 2020.

vy

111
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Attorney General

DARRELL G. EARLY

Deputy Attorney General
Chief, Natural Resources Division

/s/ Michael C. Orr

MICHAEL C. ORR
Deputy Attorney General
Natural Resources Division



CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on the 18" day of June 2020, I caused to be served a true and
correct copy of the foregoing document by the methods indicated:

GARRICK BAXTER U.S. Mail, postage prepaid
IDAHO DEPARTMENT OF WATER Email:

RESOURCES322 E. FRONT STREET, sarrick. baxter@idwr.idaho.gov
SUITE 648

BOISE, ID 83720-0098

ROBERT L HARRIS U.S. Mail, postage prepaid
HOLDEN, KIDWELL, HAHN & CRAPO Email: rhamris@holdenlegal.com
PLLC

1000 RIVERWALK DR., STE 200

P.0. BOX 50130

IDAHO FALLS, ID 83405

TRAVIS L THOMPSON U.S. Mail, postage prepaid
BARKER ROSHOLT & SIMPSON LLP Email: tlti@idahowaters.com
163 SECOND AVE WEST

P.OBOX 63

TWIN FALLS, ID 83303-0063

MARIE CALLAWAY KELLNER U.S. Mail, postage prepaid
MATTHEW A NYKIEL Email;

IDAHO CONSERVATION LEAGUE mkellner@idahoconservation.org
P.O. BOX 884 mnvkieli@idahoconservation.org
BOISE, ID 83701

JAMES CEFALO U.S. Mail, postage prepaid
IDAHO DEPARTMENT OF WATER Email:

RESOURCES james.cefalo(@idwr.idaho.gov
900 N. SKYLINE DR., STE A

IDAHO FALLS, ID 83402-1718
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PURCELL RANCH PARTNERSHIP U.S. Mail, postage prepaid
KERRY PURCELL
98 PURCELL LAND
LEADORE, ID 83464

KERRY PURCELL U.S. Mail, postage prepaid
1774 LEE CREEK ROAD
LEADORE, ID 83464

PENNY JANE OGDEN-EDWARDS U.S. Mail, postage prepaid
2330 S 350 W
PERRY, UT 84302

I further certify that M&M Court Reporting has been paid the estimated fee for
preparation of the transcript requested in the foregoing.

/s/ Michael C. Orr
MICHAEL C. ORR
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EXHIBIT 1

Order on Exceptions; Final Order

In the Matter of Application for Permit No. 74-16187
in the Name of Kurt W. Bird or Janet E. Bird

(IDWR) (May 21, 2020)



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF
APPLICATION FOR PERMIT ORDER ON EXCEPTIONS; FINAL
NO. 74-16187 IN THE NAME OF ORDER

KURT W. BIRD OR JANET E. BIRD

PROCEDURAL HISTORY

On October 12, 2018, Kurt W. Bird and Janet E. Bird (collectively “Applicants” or
“Bird") filed Application for permit 74-16187 (“Proposed Permit 74-16187") with the Idaho
Department of Water Resources (“Department”). The application was protested by Idaho
Conservation League, Idaho Department of Fish & Game (“IDFG”), Beyeler Ranches LLC,
High Bar Ditch Association, Carl Ellsworth, Purcell Ranch Partnership, Kerry Purcell, Penny
Jane Ogden-Edwards, Lembhi Irrigation District, Lemhi Soil & Water Conservation District, and
Idaho Water Resource Board (“IWRB”).

On July 30, 2019, IWRB and IDFG (collectively “Agencies”) filed a Joint Motion by
IWRB and IDFG for Partial Summary Judgment (“Motion”). On August 13, 2019, Bird filed
Applicant’s Response to Joint Motion by IWRB and IDFG for Partial Summary Judgment. Oral
argument on the Motion occurred on August 20, 2019. The hearing officer granted the Motion,
in part, on August 21, 2019, and adopted three conclusions of law related to local public interest
factors.

On August 28 and 29, 2019, an administrative hearing for the protested application was
held in Salmon, Idaho. Bird was represented by attorney Robert Harris. The Agencies were
represented by attorney Michael Orr from the Idaho Office of the Attorney General. Beyeler
Ranches LLC, High Bar Ditch Association, Carl Ellsworth, Lemhi Irrigation District and Lemhi
Soil & Water Conservation District (collectively “Irrigators”) were represented by attorney
Travis Thompson, Idaho Conservation League was represented by attorney Matthew Nykiel.
Protestants Penny Jane Ogden-Edwards, Purcell Ranch Partnership and Kerry Purcell
represented themselves.

Exhibits offered by Bird, the Agencies, and the Irrigators were admitted into the
administrative record.! Kurt Bird, James Whittaker, Derek Papatheodore, Cindy Yenter, Jeff
Diluccia (“Diluccia”), Cynthia Bridge-Clark, Amy Cassel, Matthew Nykiel, Penny Jane Ogden-

| The following exhibits were admitted into the record: 1-12, 13 (limited to Figures 9 & 10 and Att. B), 14-18, 20-
29, 183, 183A, 187, 189, 190, 193-196, 198, 199 (limited to caver letter and pages 11-16, 22-23, 28, 30, 65 and 100-
103), 201, 202, 203 (limited to cover pages and Executive Summary (pg. i) and pages 1-8, 18-22, 24-26, 28-29, 44-
48, 54-57, 7076, 85-88, 102-103 and 117), 204 (limited to cover letter and pages 11, 166-170, 175 and 218-236),
205, 206A, 206B, 210, 212, 213, 215, 219-225, 232, 233, 235, 236 and 301-310.
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Edwards, Carl Ellsworth, Merrill Beyeler, Carl Lufkin, R.J. Smith and Bruce Mulkey, offered
testimony at the hearing. Bird, the Agencies, and the Irrigators filed post-hearing briefs.

Prior to the hearing, the hearing officer took official notice of documents from the
Department’s records pursuant to IDAPA 37.01.01.602. For ease of reference, these documents
were assigned exhibit numbers IDWR1 through IDWR20. During the hearing, the hearing
officer also took official notice of historical streamflow records for the Lemhi River.

On January 9, 2020, the hearing officer issued a Preliminary Order Approving
Application. On January 23, 2020, Bird filed Applicant’s Petition for Reconsideration. Also, on
January 23, 2020, the Agencies filed IWRB's & IDFG’s Joint Petition for Clarification or in the
Alternative Reconsideration. These petitions were granted, in part, resulting in an Amended
Preliminary Order Approving Application (“Amended Preliminary Order”) issued February 6,
2020.

On February 20, 2020, IWRB and IDFG submitted IWRB's and IDFG's Exceptions to
Amended Preliminary Order Approving Application and Memorandum in Support (“Agencies’
Exceptions™) to the Director. On March 5, 2020, Bird filed Applicant’s Response to Exceptions
(“Bird Response”) with the Department.

The Director reviewed the exceptions to the Amended Preliminary Order, as discussed in
detail below. The Director now largely adopts the hearing officer’s findings of fact and conclusions
of law. However, the Director concludes the Amended Preliminary Order should be modified to
address the exceptions and his own review of the Amended Preliminary Order. Accordingly, the
Director modifies the Amended Preliminary Order. This document will first analyze the Agencies’
Exceptions. Following analysis of the Agencies’ Exceptions, the findings of fact, analysis, and
conclusions of law contained in the hearing officer’s Amended Preliminary Order have been
amended and are now reissued by the Director.

ANALYSIS ON EXCEPTIONS

The Agencies’ Exceptions requested changes to the hearing officer’s reasoning regarding
local public interest in the analysis portion and in conditions of the Amended Preliminary Order.
In summary the Agencies requested:

(1) limited modifications to certain conditions of approval that are intended to
protect the “local public interest” in maintaining and recovering fish species listed
under the Endangered Species Act (“ESA™) and their critical habitat; and (2)
deletion or modification of a portion of the Amended Preliminary Order’s

2 The Bird Response attempted to incorporate by reference “arguments set forth in Applicant’s [Bird’s] Petition for
Reconsideration concerning conditions 8, 9, 10, 11, 12, and 13 [*Bird Petition for Reconsideration’].” Bird
Response at 3-4. Bird cannot raise new issues in a response to another parties’ filed exceptions. Bird did not file
exceptions to the Amendad Preliminary Order. Bird’s arguments in his Petition for Reconsideration will not be
considered here.
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discussion regarding “minimum stream flows™ under Chapter 15, Title 42, Idaho
Code.

Agencies’ Exceptions at 2.
The Agencies’ specific exceptions, and Bird’s responses thereto, are addressed below.

L Whether the Final Order should require that any flows the Agencies have
secured, or will secure in the future, for purposes of reconnecting Big Timber
Creek to the Lemhi River not be counted in determining whether the 18 cfs
bypass flow requirement at the Lower Big Timber Creek Gage (Conditions 8
and 9) has been satisfied.

The hearing officer conditioned the proposed permit to allow diversion at the Lower BTC
Gage when flows are greater than 18 cfs and flows at the proposed, to-be-constructed Bird Gage
are greater than 54 cfs. Amended Preliminary Order at 21 and 34 (Conditions 8 and 9). The
hearing officer concluded these flow thresholds “will support the streamflow needed to provide
optimum habitat and fish passage for adult salmonids throughout Big Timber Creek.” Amended
Preliminary Order at 32. These conclusions were based on the U.S. Bureau of Reclamation’s
(“USBR?™) report titled Instream Flow Assessment Big Timber Creek, Idaho (“USBR Study™).
The hearing officer, in his Order Granting Petitions, in Part, concluded relevant local public
interest concerns are addressed whenever there is 18 cfs of flow in lower Big Timber Creek,
regardless of how or why the flow is present in the creek. Order Granting Petitions, in Part at
12.

Agencies Argument

The Agencies argued the “Amended Preliminary Order does not, but the Final Order
should, require that any flows the Agencies have secured, or will secure in the future, for the
purposes of ‘reconnecting’ Big Timber Creek to the Lemhi River will not be ‘counted’ in
determining whether the 18 CFS ‘bypass’ flow requirement at the Lower Big Timber Creek
Gage (Conditions 8 and 9) has been satisfied.” Agencies Exceptions at 2.

Specifically, the Agencies argued, but for the 7.3 cfs of reconnect flows secured by the
IWRB through its Water Transaction Program (“WTP”), the lower reach of Big Timber Creek
“would be completely dewatered for most of the irrigation season.” Amended Preliminary Order
at 5-6, 20. As aresult, the Agencies argued

for exactly the same reasons that requiring an 18 CFS “bypass” flow at the Lower
Big Timber Creek Gage is in the local public interest, it is contrary to the local
public interest to “count” the “reconnect” flows for purposes of administering the
18 CFS “bypass” flow requirement. This is not equivalent to arguing that a
“bypass” flow of more than 18 CFS is necessary for fish passage, as the Hearing
Officer incorrectly concluded. Rather, it is an argument that applicants for new
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water rights may not rely upon “reconnect” flows that would not be there but for
the IWRB’s efforts, and that were secured specifically to help offset and remedy
the effects of existing diversions, rather than to facilitate or support new
diversions. . . . The local public interest in recovering the listed fish species and
their habitat in the Lemhi River basin would be undermined by allowing the
“seconnect” flows to be "counted" towards the 18 CFS “bypass” flow
requirement.”

Agencies Exceptions at 12,
Bird Response

Bird argued that because the bypass flow was based upon fish passage, it does not matter
why the water is present in the creek channel as the fish cannot tell a difference. Bird Response
at 4. Bird argued the hearing officer’s imposition of a bypass flow is actually a minimum flow
that should have been permitted under Idaho Code § 42-1501 ef seq. Id.

The Director’s Conclusion

The Director determines the USBR Study is reliable, convincing scientific evidence
establishing flow rates necessary to maintain anadromous fishery values in various reaches of
Big Timber Creek. The Director also determines maintenance of the anadromous fishery values
in Big Timber Creek is in the local public interest. The hearing officer determined, based on the
USBR Study, that a flow rate of 18 cfs is necessary in Reach 1 of Big Timber Creek.> The
Director agrees.

The Agencies argued the Final Order should require that any flows the Agencies have
secured, or will secure in the future, for the purposes of reconnecting Big Timber Creek to the
Lemhi River not be counted in determining whether the 18 cfs bypass flow requirement at the
Lower Big Timber Creek Gage (Conditions 8 and 9) has been satisfied.

The Director recognizes the Agencies’ efforts to protect Big Timber Creek flows through
the WTP program. IDWR must evaluate Proposed Permit 74-16187 and ensure that Bird does
not deplete the 18 cfs streamflow the USBR Study identified as necessary in Reach 1. The fact
that the WTP secures water specifically to help offset and remedy the effects of existing
diversions is irrelevant to IDWR’s consideration of Proposed Permit 74-16187. In other words,
in this particular contested case, Bird should not be able to deplete flows with a new diversion
below 18 cfs in Reach 1. If Bird is not exercising Proposed Permit 74-16187, however, IDWR’s
decision in this matter does not protect the 18 cfs bypass flow and IDWR'’s decision in this
matter does not protect the water acquired by the WTP from diversion by holders of existing
water rights.

3 For a description of how the USBR Study divided Big Timber Creek into reaches, see infra. Findings of Fact 32-
34, and the USBR Study at pages 4-7.
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Requiring Bird not to divert until there is 18 cfs plus an additional amount equal to what
the Agencies have secured in the river is not supported by the record. The USBR Study
establishes that 18 cfs is necessary. Protection of a flow in excess of, or separate from, 18 cfs is
not supported in the record. If the proposed permit is conditioned to not deplete the streamflows
set forth in the USBR Study when Bird is exercising Proposed Permit 74-16187, IDWR has
addressed the local public interest requirement for Proposed Permit 74-16187.

The Director concludes the 18 cfs bypass flow requirements of Condition 8 and
Condition 9 are reasonable conditions protecting the local public interest and the conditions will
not be altered or amended below.

IL Whether the Final Order should protect a flow rate exceeded once every four
years or five years, with a duration of 10 or 16 days.

The hearing officer concluded it is in the local public interest to preserve the periodic
high flow events that maintain the Big Timber Creek stream channel morphology. Amended
Preliminary Order at 24. He concluded:

Based on the monthly exceedance flows set forth in the USBR Study, the flow at
the Upper BTC Gage should exceed 284 cfs one year out of five years, on
average. The monthly exceedance flows are consistent with actual stream flow
records for Big Timber Creek (Upper BTC Gage, 2006-2016). In 2009, the flow
at the Upper BTC Gage met or exceeded 284 cfs for ten days during the snowmelt
runoff period. The peak flows during the 2009 snowmelt runoff period were
sufficient to maintain the Big Timber Creek channel.

Id. at 24. In determining the flow at the Bird Gage, the hearing officer assumed a high flow of
284 cfs from the USBR Study at the Upper BTC Gage, and calculated a corresponding flow at
the to-be-constructed Bird Gage of 217 cfs by deducting irrigation diversion rates between the
Upper BTC Gage and the to-be-constructed Bird Gage. Id. at 24-25.

As a result, the hearing officer conditioned the permit as follows: “Condition 10: ‘The
right holder shall cease diversion under this right when the flow at the Bird Gage is greater than
217 cfs. Diversion under this right may resume when the flow at the Bird Gage drops below 217
cfs or has exceeded 217 for at least ten days in the current irrigation season.”” Id. at 34.

Agencies Argumeni

The Agencies argued the administrative record does not support the Hearing Officer’s
determination that the “peak” flow is the flow that will be exceeded in one year out of every five,
on average. /d. “[Tlhe evidence does not support interpreting ‘three to five years, on average’ as
meaning ‘five years, on average.”” Id. Instead, the Agencies argued, the “peak” flow is the flow
that would be exceedzd once every four vears, on average. /d. As aresult, the Agencies appear
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to have attempted to calculate a 25% exceedance flow of 261 cfs at the Upper Big Timber Creek
Gage, and 194 cfs at the Bird Gage. Id.

Similarly, the Agencies argued Condition 10 should be modified “to provide that in years
when there are ‘peak’ flows in excess of 194 CFS, the Applicant may begin diverting after
sixteen (16) days of such flows,” rather than 10. 7. At 14. The Agencies argued that because
the hearing officer used 2009 to represent “peak stream flows” and there were sixteen days
during 2009 when flows at the Upper Big Timber Creck Gage site met or exceeded 261 cfs,
Condition 10 should be modified to provide that diversions may resume after 16 days of peak
flows (flows of 194 cfs or more as measured the Big Timber Creek Gage) rather than 10. Id.

Bird Response

Bird argued: (1) the Agencies should not now contest the condition because they did not
request it in the first place; (2) the Agencies own expert testified 10 days was sufficient; (3) 2009
was a very high flow year; (4) using historic flow records to address the duration needed for
channe]-forming is misplaced; and (5) if allowed to remain as a condition in any form, the
duration should be ten days. Bird Response at 6.

Director’s Conclusion

The Director declines to adopt the hearing officer’s proposed Condition 10. Diluccia’s
testimony broadly established the worth of high flows and that, based on his personal
observation, 2009 flows were sufficiently high to beneficially “carve” or “shape” an unknown
but limited portion of the physical channel of Big Timber Creek. Diluccia also opined that these
high flows are needed every three to five years. However, the record lacks sufficient technical
evidence to support a conclusion that a high flow of 284 cfs or greater is necessary for channel
shaping and channel gravel recruitment to sustain anadromous fisheries habitat in Big Timber
Creek.

Diluccia testified qualitatively that channel-improving flows may be needed every three
to five years. However, IDFG has not quantified the high flow events needed to maintain
optimum stream channel characteristics for Big Timber Creek. IDFG has not quantitatively
determined a required frequency. Diluccia Test. (Day 2, Track 4, 24:00 —29:00). While the
hearing officer linked his finding that 284 cfs is sufficient to maintain the Big Timber Creek
channel to the USBR Study exceedance regression equations, the USBR Study did not “estimate
flow or habitat needs of downstream migrants or spring runoff conditions necessary for
maintenance of channel morphology or riparian zone functions.” Ex. 202 at 26. There is
insufficient evidence in the record to quantify and protect these periodic high flow events. This
conclusion will be addressed in more detail below.
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IIl. Whether the Final Order should require Conditions 8, 9, 10, and 12, be
administered and enforced at the field headgate for the place of use rather than
the point of ESA listed fish species.

In his Order Granting Petitions, in Part, the hearing officer denied the Agencies’
request that Proposed Permit 74-16187 be administered and enforced at the field headgate for the
specific place of use, with a lockable isolation valve or headgate installed in either the pipeline or
ditch serving the place of use authorized under the permit. The hearing officer declined to
impose such a condition, concluding “[i]ssues related to beneficial use and unauthorized acres
fall within the Department’s enforcement authority (described in Idaho Code § 42-351).” Order
Granting Petitions, in Part at 12.

Agencies Argument

The Agencies argued Conditions 8, 9, 10, and 12, are unique, and require administration
and enforcement on a real-time basis. Agencies Exceptions at 16. They argued this cannot occur
at the existing point of diversion on Big Timber Creek as a result of other water rights diverting
from the same point without similar conditioning related to fish habitat. Id. at 16. Without real-
time administration and enforcement, the Agencies argue there is the real potential for water
diverted under Bird’s existing water rights to unlawfuily be delivered to the authorized place of
use under Proposed Permit 74-16187 after it falls out of priority. Id. at 16. The Agencies argued
“because the permit will be in priority for an average of only about twenty days a year” real-time
administration: and enforcement will not be unduly burdensome to Bird. 7. at 16. The Agencies
further argued Bird has already agreed to administration of the permit at the field headgate. /d.
In the alternative, the Agencies proposed a telemetry-capable measuring device could be
installed, meaning the watermaster would not have to physically visit the headgate for
administration. Id. at 16-17.

Bird Response

Bird argued the Agencies’ request is “extraordinary,” especially in recommending
telemetry-capable measuring at the field headgate. Bird Response at 6. Bird views the request as
unlawful and unnecessary because “the issuance of a water right permit is not a license for the
Department to single out a permit holder and subject him or her to additional water
administration requirements when the water district—an instrumentality of the Department—
already has the authority to enforce water rights under Idaho Code § 42-351.” Id. at 6.

Director’s Conclusion

The Director trusts the Water District 74W watermaster is capable of administering
Proposed Permit 74-16187 properly and in priority. There is precedent on Big Timber Creek for
administration of a water right conditioned with bypass flows. As discussed below, water right
74-15613, which is conditioned with a 13 cfs bypass flow, has been administered by the
watermaster for Water District 74W without issue since 2011. The relevant point of diversion is
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already equipped with measuring devices and monitored and regulated by the watermaster during
the irrigation season.

Proposed Permit 74-16187 will be administered as any other water right. If Bird is
diverting water in excess of his rights, out of priority, or irrigating lands not authorized by water
rights, notice of these activities should be conveyed to IDWR’s Water Compliance Bureau.

IV. Whether the Final Order should clarify that Big Timber Creek has not been
fully reconnected to the upper Lemhi River for purpeses of recovering ESA
listed fish species.

The Amended Preliminary Order contains three statements relevant to the reconnection
of Big Timber Creek to the Lemhi River. First, at Finding of Fact 28: “These projects have
reconnected Big Timber Creak to the Lemki River during the irrigation season and generally
provides an instream flow of 7.3 cfs in lower Big Timber Creek.” Amended Freliminary Order
at 6. Next, at Finding of Fact 30: “Now that Big Timber Creek has been reconnected to the
Lembhi River, IDFG biologists expect more salmon juveniles from the Lemhi River to use the
habitat available in Big Timber Creek.” Id. Finally. in his conclusions, the hearing officer
stated: “Now that Big Timber Creek has been reconnected to the Lemhi River, the habitat
function of Reach 1 should improve and the flow needed to support optimum fish habitat should
be preserved.” Id. at 20.

Agencies Arzument

The Agencies argued Big Timber Creek has historically been dewatered during the
irrigation season. Agencies Exceptions at 17. Reconnection for ESA recovery has been a high
priority, and through the WTP, “reconnect” projects have restored approximately 7.3 cfs of
“reconnect” flows in the lower reach of Big Timber Creek. However, the Agencies argued the
record establishes these flows are insufficient to fully reconnect Big Timber Creek to the Lemhi
River for fish passage and hebitat. Id. at 17. Therefore, the Agencies argued it is incorrect for
the hearing officer to state or imply that Big Timber Creek has been fully reconnected to the
Lemhi River. /4. The Agencies argued it remains in the local public interest to “reconnect” Big
Timber Creek o the Lembi River for ESA anadromous fish recovery and asked the Director to
clarify that Big Timber Creek “has not been fully ‘reconnected” to the upper Lemhi River for
purposes of recovering the listed fish species and their habitat.” Id. at 18.

Bird Respanse

Bird argued the Agencies are using a distinct definition of the term “reconnect” which
“refers to whether the water flowing into the Lembhi River is enough to support ESA recovery.”
Bird Response at 6. Bird argued the Director should use the more commonly understood
definition of reconnect, which is that water is flowing into the Lemhi River from Big Timber
Creek. /d.
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Director’s Conclusion

The hearing officer’s language in describing reconnection of Big Timber Creek could be
interpreted to conclude that Big Timber Creek has been “fully” reconnected to the Lemhi River.
The Director has amended Findings of Fact 28-30 below to clarify certain references to
reconnection.

V. Whether the section of the Amended Preliminary Order “Minimum Stream
Flows” should be deleted or replaced with language proposed by the Agencies.

The hearing officer generally discussed minimum stream flows on pages 25-27 of the
Amended Preliminary Order, concluding that if the

Agencies believe a minimum stream flow should be created to protect fish habitat
and aquatic life and promote recovery of ESA.-listed species, the Agencies should
file an application for 2 minimum stream flow . . . [ilnstead of protesting every
application for permit filed in the Lemhi River Basin . . . [as] the present
contesicd case does not provide the proper venue to establish a minimum stream
flow.

Amended Preliminary Order at 26.

Ultimaiely, the hearing officer concluded the bypass conditions, while having similar
effect, are not minimum stream flows hecause

the sireamflow thresholds inciuded in the conditions for the proposed permit do
not fumit or restrict any other water rights and only apply when the water right is
being exercised. If Bird chooses not to divert water for irrigation under the
proposed permit, then the streamilow thresholds described above do not need to
be satisfied.

Id. at27.

Avencies Argumeni

The Agencies argued the section of the Amended Preliminary order titled “Minimum
Stream Flows,” at pages 25-27, be deleted and replaced with alternative language. The Agencies
argued this matter is an appiication for a permit to divert water under Idaho Code § 42-202, not
for a minimum sirear flow application under Chapter 15, Title 42, Idaho Code. Agencies
Exceptions at 13.

The Agencies acknowledged IWRB’s minimum stream flow on the lower Lembhi River
(Water Right No. 74-14993), but argued that right was decreed in the SRBA and subject to the
“separate streams” provision of the Basin 74 General Provisions, “which provides that new
appropriations on Big Timber Creek . . . “are not considered subject to prior downstream rights
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on the Lemhi River proper.”” Id. at 18 citing Ex. 188 at 1-2. Therefore, the hearing officer’s
discussion of minimum stream flows: (1) is irrelevant to resolving any of the issues presented in
this matter; (2) is unnecessary as IWRB has sole authority and discretion whether to seek
Chapter 15 minimum stream flows; and (3) is beyond the scope of the issues presented. Id At
19.

The Agencies also argued the requirements of Chapter 15 are intended to protect
minimum flows, not “bypass flows” and “peak” flows. Id. 19-20. The Agencies argued there is
nothing in the record or law to support a conclusion that new IWRB minimum stream flow rights
“are an appropriate or viable means of protecting the local public interest in recovering the listed
fish species and their habitat in the Lemkbi River basin.” Id. at 19-20.

Bird argued “it is clear that the parasitic condition at least functions like 2 minimum
stream flow right and therefore implicates the provisions of Chapter 15 of Title 42 of the ldaho
Code. The Applicant’s Petition for Reconsideration makes this clear, and while we understand
why the Agencies do not like discussion of it in the Preliminary Order, it is disingenuous to
argue that it is not relevant or necessary to the discussion.” Bird Response at 7.

Director's Conclusion

The record is replete with evidence and argument related to the distinctions between the
proposed conditions of the permit and minimum stream flows under Chapter 15. However, the
Final Order need not include dicta about what the parties should do related to minimum stream
flows. Based on their filings in the record, the Agencies clearly understand their rights and
responsibilities under Chapter 15. Accordingly, the hearing officer’s analysis of minimum
stream flows has been medified below.

The Director agrees with the hearing officer that the bypass flow conditions will only
affect Proposed Permit 74-16187. If Bird chooses not to exercise Proposed Permit 74-16187,
there will be no required bypass flow of 18 ¢fs in Reach 1 and 54 cfs in Reach 5 of Big Timber
Creek. There is a bypass flow requirement of 13 cfs in Reach 1 for water right 74-15613 in the
name of James Whittaker (“Whittaker™. However, if Whittaker chooses not to exercise water
right 74-15613, and Bird is not exercising Proposed Permit 74-16187, no bypass flow is required
inReach 1.

The Director disagre=s with certain statements of the hearing officer related to the
administration of high flow uses. Specifically, in statements on pages 23 and 28 of the Amended
Preliminary Order, the hearing officer determined bypass flow requirements of water right 73-
15613 (Whittaker) and Proposed Permnit 74-16187 reduce the quantity of high flow water
available for diversion.
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On page 23, the hearing officer wrote:

Because high flow uses can only occur after existing water rights are fully
satisfied, the high flow uses on Big Timber Creek are now subject to the 13 cfs
bypass condition included on water right 74-1 5613. High flow cannot be diverted
until there is at least 13 cfs in lower Big Timber Creek.

There are two problems with this statement. First, if Whittaker is not diverting water as
authorized by water right 74-15613, there is no protection for 13 cfs in Reach 1 against
diversions of high flow. If the 13 cfs were protected against diversion of high flow even when
Whittaker is not diverting water, the bypass flow would be a de facto minimum stream flow.

The hearing officer also wrote on page 28 of the Amended Preliminary Order:

Prior to the approval of water right 74-15613, water users on Big Timber Creek
could have diverted all of the water in the creek under existing water rights and
high flow uses. Now, during periods of high flow, there is at least 13 cfs left un-
diverted in Big Timber Creek. Water right 74-15613 has, in effect reduced the
water availebie for high flow uses by 17 cfs (13 cfs as bypass flow and 4 cfs for
irrigetion use nnder the water right). This does not mean that the 17 cfs would
have actually been diverted by high flow uses. It only means that the amount of
water available for high flow uses has been reduced by 17 cfs. As described
ghove, in order to optimize the amount of fish habitat in lower Big Timber Creek
(Reach 1), there must be a bypass flow of at least 18 cfs. Therefore, the proposed
permit, in combination with water right 74-15613, will reduce the water available
for high flow usage by 29.4 cfs (18 cfs zs bypars flow and 10.4 cfs for irrigation
use under the water rights), thereby satisfying the optimum habitat thresholds set
forth in the [JSBR Study.

Again, the Director disagrees with the hearing officer. If Bird does not exercise Proposed Permit
74-16187, and Whittaker does not exercise water right 74-15€13, there is no requirement fora
bypass flow in Rench 1. The condition requiring a bypass flow is only operative during times
when Bird and/or Whittaker are diverting water pursuant to the specific permit or water right
containing the bypass flow conditions.

Second, questions related te when water users may divert high flows are questions of
administration and not properly hefore the hearing officer. The hearing officer’s analysis has
been amended below.

The following fndings, analysis, and conclusions have been modified according to the
Direcior’s analysis on exceptions.
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FINDINGS OF FACT

1. Proposed Permit 74-16187 proposes to divert 6.4 cfs from Big Timber Creek for the
irrigation of 320 acres. Ex. IDWR1. Big Timber Creek is a tributary of the Lemhi River. Id.

2. The proposed point of diversion is an existing ditch known as “BT12” or the “Home
Ditch.** Kurt Bird Test.; Ex. 28. The Home Ditch is an authorized point of diversion for Bird’s
water rights 74-32, 74-34, 74-7165 and 74-15930. Ex. 309. These four water rights, in
combination, authorize the diversion of 18.15 cfs. /d.

3. The proposed point of diversicn is locatad 01 property owned by Tom Carlson. Ex.
IDWRI1. Proposed Permit 74-16187 included a letter from Tom Carlson granting Bird access to the
proposed peint of diversion. Jd.

4. The authorized combined place of use for Bird’s water rights 74-32, 74-34, 74-7165,
and 74-15926 through 74-15931 includes a portion of the proposed place of use described in
Proposed Permit 74-15187. Ex. 309. If Proposed Permit 74-16187 is approved, Bird will move the
existing water rights of of the propesed place of use prior to development of the proposed permit.
Kurt Bird Test.

5. Water rights on Big Timber Creek are administered by the watermaster for Water
District 74W. Ex. 13 at Att. B: Ex. 28. Tha Home Ditch is equipped with a lockable headgate and
measuring device and iz regul ated by Water District 74W. Exs. 23 and 24,

6. The nroposed perrit would be the most junior water right on Big Timber Creek and
would only e svailable during the snowmelt nunoff period. Exs. 10 and IDWRIS.

7. Even though the nroposed pernit would enly be availsble for a portion of the irrigation
season, Rird proposes to irrigate pastuse grass for cattle grazing, augmenting the natural
precipitation to increase the productivity of the pasture area. Kurt Bird Test. This will allow the
Applicants t: kzep cattle on their property later in the year, thereby reducing or eliminating the need
to rent pasture ground from neighboring landowners. fd. Bird will be able to obtain financing to
complete tha propesed preject. Ex. 16 (etter fom Zions Bank confirming Bird’s ability to obtain
financing for the proposed project).

8. Bird interds to irrinete the nroposed place of use using pivots and sprinklers. Exs. 24
(depicting pipeline to be constructed to provide gravity pressurized water for sprinkler irrigation).
Bird proposes to eorvey water in the Home Diteh for spproximately 0.75 miles, then convey water
in a pipeline for apprnimately one mile to the proposed place of use, Id.

0. Tha Home Ditch diversion is located approximately 1.5 miles unstream of the
confluence of Liisle Timber Creek and Bl Timber Creek. Bx. 2. There is only one ditch located
between the Home Ditch diversion and the inflow from Little Timber Crask. Id. This ditch, known

e

4 n his testimorty, Kurt Bird also referred to the ditch as the “Home Place Ditch.”
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as “BT11” or “Bob Ditch,” is an authorized point of diversion for Bird’s water right 74-32 (3.24
cfs). Ex. 28; Ex. 309 at 3.

10. The Lemhi River and some of its tributaries, including Big Timber Creek, provide
habitat for Snake River steelhead, spring Chinook salmon and Columbia River bull trout. Ex. 210
at 1-2; Ex. 201 at 1. These species are currently listed as “threatencd” under the Endangered
Species Act (“ESA”). Id. “Historically, the [Lembhi River] basin supported robust populations of
anadromous, migratory, and resident salmonids . ...” Ex. 198 at 2.

11. Under Section 6 of the ESA, local landowners can enter into a conservation agreement
(“Section 6 Agreement”) with the U.S. Fish & Wildlife Service (“USFWS™). Diluccia Test. A
Section 6 Agreement protects local landowners from federal enforcement for the take of an ESA-
listed species. Id.

12. In the carly 2000’s, the State of Idaho, local water users, and USFWS attempted to
negotiate a Section 6 Agreement. Diluccia Test. The negotiations broke down, however, due to
disagreements about the instrzzm lows needed to recover the ESA-listed species. /d. In the
absence of a Secticn 6 Agreement, locel water users are at risk of enforcement under the ESA if
there is a take of an ESA-listed species. Id.

13. As part of the Section 6 Agreement negotiations, the parties to those proceedings
prepared a set of conservation measures to be included in the agreement. Ex. 198 (draft
conservation measures dated Sep. 7, 2007). IDFG and IWRB, in coordination with other state
agencies, have moved forward with implementing many of the draft conservation measures even
though the Section 6 Agreerment was never finalized. Diluccia Test.

14. The draft conservation measures were intended to “improve survival of . . . incubating
eggs, rearing juveniles, downstream migrating juveniles, and adults holding pricr to spawning” and
1o “increase survival of salmon and steethead while they are in the Lemhi River drainage and
improve access to habitat in tributary streams.” Ex. 198 at 1.

15. Significant amounts of meney and resources have been invested to increase streamflow
in the Lemhi River Basin and to improve spawning and aring habitat for ESA-listed species. Ex.
193 at 1-2; Fx. 194 at 1-3; Ex. 201 at 2226, This investment of money and resources has been
made to avoid ESA.-based enforcement by the federal government against the State of Idaho ot its
citizens. Exs. 2064, 206B, 193 and 194.

16. Fish biclogists have determined that the Lerabi River basin, during certain times of the
year, does not currently have the atcunt of kigh-quality fish habitat needed to achieve recovery
goals for ESA-listed species. Ex. 201 at £-7; Ex. 203 at 54-57 (Lemhi River Basin does not
currently have the habitat capacity for summer parr and winter presmolt life stages of spring
Chinook. salmon needed to achieve ESA delisting).
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17. “Habitat quality in the upper Lembi River is in fair to good condition for a number of
parameters including pool habitat, spawning gravels for anadromous and resident fish, rearing
habitat, riparian condition and channel sinuosity.” Ex. 196 at 5. The upper Lemhi River, from
Hayden Creek upstream to Leadore, “contains important spawning and rearing habitat for Chinook
salmon and also supports resident coldwater fish (e.g., cutthroat trout, bull trout,
rainbow/steelhead/redband trout).” Id.

18. Big Timber Creek flows into the Lembhi River near the town of Leadore. Ex.202at 5.
Big Timber Creek has unique characteristics (substrate composition, woody debris, wood cover,
limited solar exposure, temperature) that make the creek ideal habitat for multiple life stages of
ESA-listed fish species. Ex. 201 at7, 11-15; Ex. 202 at 9 (abundance of bull rout in the Big
Timber Creek watershed confirms high quality fish habitat).

19. The quality and quantity of fish habitat is d'zectly correlated to streamflow. Ex. 201 at
8-9; Diluccia Test. “Streamflow throughout the Lemhi River drainage is reduced by water
diversions.” Ex. 199 at 22. “Water uses include domestic and livestock watering, but the vast
majority of water diverted is used for irrigation.” Id. Streamflow in the upper Lemhi River Basin,
upstream of the inflow from Hayden Creek, is affected by irrigation diversions. /d. at 23.

20, “Magnitude and timing of flows can inflzence instream and riparian habitat, and natural
flow regimes ane important in formation and raaintsnance of instream and floodplain habitats.” Ex.
198 at 4 (citations omitted). Periodic pesk flows or high volume flows help “maintain the
complexity of stream channels important for fish spawning, rearing, and survival by creating riffles
and pools, depositional zones, and undercut hanks.” Id. at 40.

21. “Spring renoff due to snowmelt that typically redistributes substrate, removes fine
sediments, and creates pools and other complex habitats kas not been available in the upper reaches
of the Lemhi River due to early [irigation] season water withdrawals.” Ex. 198 at 26, 39; Ex. 196
at 7; Ex. 203 at 86-88 (irrigation diversions during dry years can create an inverted hydrograph for
the upper Lemhi River, where the lovwest streamflow ocours during the runoff period). “As a result,
the amount of o5 channel habitet for fish and the interchange of nutrients betwesn aquatic and
terrestrial/rirariar: envirormen's has been significantly reduced.” Id.

2. IDFG has not vet quantified the high flow events needed to maintain optimurn stream
channel characteristics for Big Timber Creek. Diluccia Test. (Day 2, Track 4, 24:00 - 29:00).

23. Spring Chinook selmon typically rigrate from the ocean to their natal streams from
April to July and spavm in Angust and Septernber. Ex. 199 at 11. The timing of migration and
spawning makes thz spring Chinook salmaon “gspecially vulnerable o streamflow reductions caused
by irrigation diversions.” Jd. All of thz spring Chinonk salmen populations in the npper Salmon
River basin “are at Wigh risk of extinetion dve to low population sizz and low ponulation
productivity, but the Lemhi River population appears te he at the highest risk.” Id. at 12; Ex. 204 at
168-169.
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24. Snake River Basin steelhead migrate into fresh water sources in the summer and fall and
spawn during the early spring, when streamflows are high. Ex. 199 at 12. Because of this timing,
irrigation diversions have less of an impact on steclhead spawning. Jd.

25. The State of Idaho (through IWRB) holds water right 74-14993, which establishes a
minimum stream flow of 35 cfs for the Lemhi River, extending from the L-6 Diversion on the
Lembhi River downstream to the confluence with the Salmon River. Ex. IDWR15; Idaho Code § 42-
1506. Water right 74-14993 bears a priority date of April 12,2001. Delivery of water right 74-
14993 is measured at the USGS Lembi River Below L5 Diversion near Salmon gage (“Lower
Lemhi River Gage”). Jd. Water right 74-14993 is the only minimum stream flow established by
IWRB it the entire: Lemhi River dizinage.

26. TWRE sdininisters the WP to facilitatz projects that “improve flows to tributary
streams and rivers in the Upper Salmon River Basin.” Ex. 212. The WTP reconnects tributaries to
the Lemhi River that have been functionally disconnected from the river during the summer months.
Id. Reconnecting tributary stesams provides benefits to both anadromous and resident fish species.
Ex. 198 at 10-11.

27. During, the irrigation season (3/15 - 11/15), most of the total flow in Big Timber Creek
is divertad for irrigation use, Fx. 202 at 10, 15; Exs. 10 and IDWR1 8 (authorized diversion rates
under existing wzter rights exceed the total flow in Big Timber Creek except during the snowmelt
runoff period). In the absence of reconnect projects, the most-downstream section of Big Timber
Creek would be comisletely dawetered for raost of the irrigatior season. /4. Big Timbsr Creek
would only conuect to the Lerhi River during the snovmelt runoff period. Id.

28. In recent vears, the WTP has facilitated proects on Rig Timber Creek which have
moved points of diversion for Big Timber Creek irrigation water rights to pumping stations on the
Lemhi River. Exs. 17 and 18. These projects have reconnected Big Timber Creek to the Lemhi
River at the confluence of Big Timber Creck and the Lembi River during the irrigation season and
gereral'y restored a flow o€ 7.3 ofs ir lowier Big Timber Creek. Ex. 20t at 21,

29. Big Tircher Creek was one of the highest priority creelss for reconnection because it was
the largest disconmectnd tribrtary sbeant in the T emhi River Basin and wonld provide a significant
amount of spawning and rearing hebitat for Chincek salmon and sieelhead! if it were reconnected.
Ex. 196 at Framework pg. 13; Ex. 198 at 13; Ex. 201 at 20-21.

30. Bezause of past, cureent, and future efforts by the WTP o reconnect Big Timber Creek
to the Lembk River, IDFG biologists expect more salmen juveniles from ihe Lembi River to use the

&

habitat available in Big Tirsber Creek. Frx 201 at2.

11. In June 2004, the VJSBR Study summarized the results of a flow characterization study
for Big Timber Crealr. [, 202, The USER Study was completed to identify the streernflow
needed to support the relevart lifs stages of spring Chinook sgkmen, steelhead and hutl trout in Big
Timber Creck. /7. at 2. The FISBR Stdy “may be uzed by the public, State, and Federal agencies
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to direct management actions addressing stream flow needs of ESA-listed anadromous and resident
native fish.” Id. at 2-3.

32, The USBR Study area “encompassed the mainstem Big Timber Creek from its
confluence with the Lemhi River upstream to Basin Creek.” Ex. 202 at4. The study area was
divided into seven reaches based on “differences in stream channel morphology and locations of
major [irrigation] diversions.” Id. at 4-7. The seven reaches were situated in numerical order from
Reach 1 (the most downstream reach, “[extending] from the confluence with the Lemhi River
upstream to the first major diversion”) to Reach 7 (the most upstream reach, extending upstream of
the upper-most large diversion on Big Timber Creek and meant to represent natural flow conditions
without the influencs of irrigation diversions). Jd

13. The strearn section identified as Reach 5 is located between the Home Ditch (the
proposed point ¢f divzrsion) and the zorfluence with Linle Timber Creele (located approximately
1.5 miles downsiteam of the Home Ditch). Ex. 2012 at 6; Ex. 2. This reach is characterized by
“beaver dams mixed with riffle, run, aud poo! habitats.” Ex. 202 at 6.

34, YJSBR. used 2 physical habitzt siraulation model to evaluate the flow requirements at
each of the szven designated! stream reaches. Ex. 202 gt 15-26. For each of the reaches, the USBR
determined “the discharge &t which habitat is optimized for adult, spawning, or juvenile life stages
for the fish species analyzed in this study (salmor, steelhead, and bull trout).”” Id. at25. “These
optimized values . . . rarely coincide among life stages for any one species.” Id. “Furthermore,
adult, spawning, and juvenile life stages for salmon, steelhead, end bull trout ocour at different times
of the year.” Id.; I'WRB Post-Hearing Briefat § (“The ariount of instream flow necessary for [fish
habitat] varies, deprding on factors tuch as life stags, life activity, location, channel characteristics,
and time of year.”). The flows identifiad in the TJSBR. Study are the “points above which preater
amounts of flow only provide minor gains in usable habitat.” Ex. 202 at 25 (emphasis added).

35. The USBR Study also evalueted the flows tequired to provide fish passage for adult
populations of Chinook salmon, steelhead and buil trout in each of the seven reaches. Ex. 202 at
22.23, 41-43. According to the USBR Study, fish passzge should be the highest priority when
making management decisions about optimurn streamflow. Id. at 26.

36. The US3R Study did not “e=timate flow or habitat needs of downstream migrants or
spring runof¥ coaditions necassary for maintenznce of chennel morohology or rivarian zone
functions ” Fx, 202 &t 26.

S The USER Study cautions that the flow recommendations for juvenile habitat are likely inaccurate due to modeling
constraints. The flow recommendations for juvenile habitst are cfizn lower than summer base flows (without the
effects of izrigation divsrsions), Therefore, the racovmendad deve: for juvenils habitat set forth in the USBR Study
will not be cosidersd 2s pert of thiz order,
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37. The following table summarizes the recommended flow rates from the USBR Study for
maintaining the optimum levels of habitat for spawning and adult populations of spring Chinook
salmon, steelhead and bull trout and the recommended flow rates for fish passage:

Reach | Reach | Reach | Reach | Reach | Reach | Reach
1 2 3 4 5 6 7

Floyv rate (cfs) r?qulredcfor 14 15 51 29 4 49 60

optimum spawning habitat

Flow rate (cfs) required for .

optimum adult habitat 18 B 16 27 36 35 40
Flow rate {ofs) reguired for a It o ‘

passage ¢f ndult fish i L | 3 ] 19 | >4 1 15

Ex. 202 at 41-43.

38. During times when the proposed permit wou.d be available (April — July), Big Timber
Creek provides habitat for adult salmon, steclhead and bull trout. Ex. 202 at 23. IDFG has not
observed ary spavining activity by salmon or steelhead in Big Timber Creek. Ex. 201 at 2. IDFG
has documented spzwning by small sized bull trout in the upper reaches of Big Timber Creek. Id.

19, As arsstlt of imrigation diversions, upstream reaches in Big Timber Creek generally
have higher instrean Sows than downsiream reaches during the irrigation season. Ex. 202 at 24.

40. A stream gage (“Upper BTC Gage™) on Big Timber Creek upstream of the major
irrigation diversions on the creek kas keen in operatior. singz 2003. Water flow measurements from
2006 through 2016 were received into evidence. Ex, IN'WR18. Ecert for 2 few small upstream
diversions, this gage site rencesents the unimpaired flow of Big Timber Creck at that lecation. Id.

41, According to the Department’s water right detabase, the followirg irtigation water rights
from Big Timber Creek have authorized points of diversion upstream of Reach 5 (including water
rights associated w'th the Home Diteh) bt downstraem of the Upper BTC Gage: 74-32, 74-34, 74-
39B, 74..53, 741610, 747165, 74-149%0, 74.15003, 74.1 5924, 74-15927, 74-15928, 74-15929, 74~
15930, 74-15931, 74-16187° Ex. 28. These rights, in combination authorize the diversion of 63.95
cfs, whick will be rounded up to 64 cfs for purposes of technical analysis.

42, According to the USBR Study, s flow of 54 ¢fs s required to meintain passage for adult
salmon, stectheed nnd bull trout through Reach 5. Fx. 202 at 42. Ifthe water rights with authorized
points of diversion between the Upper BTC Gage and Reach S were diverted at their full authorized
rate, and assuming no insheam losses, there wonld neac to be et Jeest 118.1 ofs (which will be

—— "

6 Because s Trdar aroves Provased Pesmit 7426197 it sk o included fn the ligt =f existing water rights in
this stretsh. of Bip Timbar Cresk,



rounded to 118 ¢fs for purposes of technical analysis at the Upper BTC Gage) to maintain 54 cfs of
flow in Reach 5.

43. The following table lists the days, betwsen 2006 and 2016, when the flow in Big Timber
Creek at the Upper BTC Gage was greater than 118 cfs.

Days (between 3/15 and 7/31) when the flow at Upper BTC # of
Year Gage was greater than 118 cfs Days
2006 | May 18-May 28, June 5-June 12 | 19
2007 | May 18-20 B ] | 3
2008 | May 19-24, June i-7, June 1 5-Juiy 3 32
2009 | May 19-July 6 49
2010 | June 4-July 3 L 30 |
2011 | Juge 7-Juiy 15 |39
2012 | May 17-18, June 2-7 B | 8
2013 | none _ 0
2014 | May 24-June 8 |16
2015 | May 27 -June 12 L 17
2016 | Way S5-22, June 1-14 o |18 |

Ex. IDWKIS,

44, On Aprii 22, 2003, James and Paula Whitiaker (“Whitiaker”) filed Application for
Permit 74-15513, secking a permit to divert water from Big Timber Creek for inigation use. Ex. 5
at 3. Application 74-15613 was protested by Lemhi Irrigation District, Ellsworth Angus Ranch,
IDFG and the U.S. Bureau of Land Menagement. /d. at .

45, 'Ths Department conducted an administrative hearing for the protested application on
February 6 x1d 7, 2007. Jd. The Department issued a Final Order approving Permit 74-15613 with
limiting conditions on May 10,2011, Jd. st 11. The Department determined that Whittaker’s
proposed waser use should not impair the 13 cfs required for adult fish passage in Reach 1 as
described in the USBR Study. Ex. 5.

46, Water right 74-15513, as Loensed, hears a priority date of April 22, 2005 and authorizes
the diversior. of 4.00 ¢fs from Rig Timber Creek and the iwrigation of 200 acres. Ex. 9. Water right
7415613 is currently the most junior irrigation right on Big Timber Creek (Ex. 10) and includes the
following corditions:

At gny tiros ths flow vate in Big Timber Creek: is greater than 13 ¢fs at all locations
from the cordfluence of Liitle Timber Craek zind Big Timber Creek down o the
sonfiuence of Big Timber Creek aad the Lemki River, the right ho'der may divert
water uader Hds right ot a Jow rate equal to the difference between the measured
flow znd 13 ¢, but not exceedling the flow rate authorized by this right.
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The right holder shall cease diverting water under this right if the flow of Big
Timber Creek is 13 ¢fs or less at any location between the point of diversion and
the confluence of Big Timber Creek and the Lembhi River.

To determine whether water can be diverted under this right, the right holder
and/or the watermaster shall measure the flows in Big Timber Creek at an existing
measuring station near the Townsite of Leadore, located in the NENWNW,
Section 31, Ti6N, R22E. The Department retains jurisdiction to require the right
holder to install and maintain additional measuring sites to insure [sic] required
bypass flows are maintained during diversions under this right.

Ex. IDWRIG.

47, Bird has stipulated to the inclusion of these same conditions, with some modifications,’
on the propczed permit. Applicant’s Post Hearing Brizfat 20-22.

48. Two streem meastremert sites have been maiutzined on Big Timber Creek downstream
of the irvigation diversions on the creelr. One measwement site, the Whittaker flume, was installed
to aid the witermaster i the delivery of wvater tight 74-15613, Exs. 25-26. The Lower BTC Gage
has been mainteined by YWRE 23 pact of te WTP, Ex. 27,

49, ficcording to the USBR Study, a flow of 18 cfs is required to provide the optimum level
of habitat for adult salmonids ir. Reach 1 (the most downstrear reach of Big Timber Creek). Ex.
202 at 41. The following takiz liste the days, between 2006 and 2016 when the flow int Big Timber
Creel; at the Tower BTC Gege was greater than 18 oft during the snowmelt runoff period (3/15 -
7/31)%

7 Bird contends thet there is an errcr in the legal description for the Big Timber Creek measurement site near the
town of Leadore and asserts that the ervor should be addrassed if the proposed permit is approved with the same
conditions as water right 74-15613. Applicant's Posi-Hearing Briefat 21.

# For the perios of record for the Upper BTC Cage (2006-2016), the snowimeli runoff period (represented by high

flows in Rig Timber Crezk upstraarn of the major irrigation giversions on the cresk) never extended beyond July 31,
Ex. IDWR.i8.
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Days (between 3/15 and 7/31) when the flow at Lower BTC # of
Year Gage was greater than 18 cfs Days
2006 | May 19-28, June 9-10 12
2007 | none 0
March 17, March 22, March 30-April 2, April 5-May 10, May
2008 | 19-May 22, June 17-24 54
March 27-28, April 13-14, April 21-24, May 6, May 25-July 2
2009 | and July 4 49
2010 | June 4 to July 7 34
March 17-18, March 21, Msrch31-Apri! §, April 7-April 11,
2011 | April 13-18, May 14-16, June 7-10. June 12-July 25 T
2012 | March 31-April 5, April 10-13, April 22-May 4, June 3-8 29 |
2013 | none 0
2014 | May 22-June 1, June 3-6 L 15|
2015 | May 16, May 26-Jung 13 20 |
2016 | April 21-27, May 7-11, May 15-24, June 1-16 . 3§ |
Ex. IDWR19.

50, Water rights 75-13316 and 77-11941 {collectively “water right 75-13316™), known as
the Salmon River Wild and Svert.c water rights, ave foderal reserved water rights held by the U.S.
Forest Service. Ex. IDWR13. Delivery of water right 75-13316 is quantified at the USGS Salmon
River near Shoup gage (“Shoup gage™). /d. at 2.

51. Water right 75-13316 includes the following provisions:

[T]his water right is subordinated to the foilowing water rights and uses that are
jutiior to this federal reserved water right and that have points of diversion or
impoundment and place of use within the Salmon River Basin upstream from [the
Shoup gage]:

{6)(A) Water rights other than these described in paragraphs (3) through (5)
sbove claimed or applied for after the effective date of the Stipulation:

(i) with a total combined diversion of 150 cfs (including not more than 5,000
actes of irrigation vith n madimum diversion rate of .02 cfs/acre), when the
meen daily discharge at the Shoup gags is <1,280 cfs. ...

(ii) an additional diversion of 225 cfs (including up to an additional 10,000

acres of irrigation with & mexiraum diversion rate of 0.02 cfs/acre) when the
mean daily discharge at the Shoup gage is > 1,280 cfs.
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57. Between 2006 and 2016, the flow at the Shoup gage was less than 1,280 cfs during the
irrigation season (3/15-11/15) on the days noted in the following table:

l Days (between 3/15 and 11/15) when the flow at the Shoup | #of Overlap W
Year | gage was less than 1,280 cfs Days Days’
2006 | Aug 6-Sep 18, 44 0
2007 | Jul 22-26, Jul 30-Sep 22 60 0
2008 | Aug 20-Sep 21, Sep 29-Oct 2 37 0
2009 | Sep 13-16, Sep 18-29 16 0
2010 | Aoril 11, Aug 28 12 0
2011 | none | 0 0
2012 | Aug 16-21, Aug 23-Sep 24 39 0
2013 | Julv 22-Sep 25 3 65 0
2014 | Bow 10-12, Sep 15-19 i ) I 8 0
2015 | Aug2-Aug 9, Aug 12-Sep 16, Sep 28, Oct 1 46 0
2016 | July 30-Sep 22 | 55 0
Ex. IDWR290.

53. On April 3, 2012, the presiding judge in fhe Snake River Basin Adjudication (“SRBA”)
issued a partial decree for the (eneral Provisions in Basin 74 {(“Basin 74 General Provisions”). Ex.
11. Basin 74 is comprised of the Lembxi River and its tributaries.

54. 'The Basin 74 Gereral Provisions are applicable to all water rights in Basiu 74 and state,
in pertinent pari:

The following water rights from the following sources of water in Basin 74 shall be
administered separately from all other water rights in Basin 74 in accordance with

the prior appropriation doctrine as established by Idaho law:

Futwe appropriations of waier on the ghove streams are not considered to be subject
*5 prior downstream rights on the Lembhi River proper. Future appropriations of
water on any other water souree of stream in the Lemhi River Basin, however, are
considered to be tributary o the Lemhi River for purposes of distribution.

21. Timber Creek (Big & Little) and tributaries;

9 Overlap days are those days streamflow at the Shoup gage was iower than 1,280 cfs at the same time Proposed Permit
74-16187 would bs available for diversion ou Sig Timber Creek.
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The following general provision shall govern the use of “High Flow” surface water
for irrigation use within the Lemhi Basin:

The practice of diverting high flows in the Lemhi Basin, in addition to diverting
decreed and future water rights that may be established pursuant to statutory
procedures of the State of Idaho, is allowed provided:

(a) the waters so diverted are applied to beneficial use.
(b) existing decreed rights and future appropriations of water are
first satisfied.

Ex. 11.

5. Water users on Big Timber Creek, including Bird, and water users on the Lembhi River
divert high flows when the available water supply exceeds the demand under existing water rights.
Test. of Kurt Bird, James Whittaker, Car! Ellsworth, Merrill Beyeler, Carl Lufkin, R.J. Smith, and
Bruce Mulkey. “Diversions of high waters or flood waters for irrigation purposes within the
[Lembhi River Basin] have been practiced in an effort to hold or store water underground within the
basin, which later contributes o the flow of the strearns and river, and has the effect of augmenting
or supplementir.g this flow during the latter portion of the irrigation season.” Ex. 189 at 7 {quoting
Revised Finding of Fact 7 from the 1982 Lemhi Decree).

56. In the mid-1970’s, Sherl Chapman, a professional geologist, conducted an investigation
“to determine the relationshin betwsen the surface water and ground water systems in the Lemhi
River Basin.” Ex. 12 at Report pg. 1 (Introcuction).

57. The vel'ey floor and tenmces (bench lands) of the basin ate primarily composed of
coarse gravel, sand ard silt. /. st Repor:pg. 4 (Ceclogy). “The generally coarse nature of these
deposits provides great permenbility .. Id.

58 Strearnflow in the Lemhi River and its tributary creeks generally peaks in early June as a
result of snowmelt nmoff. Jd. at ng. § (Hydrology). Peak discharge may only last two weeks, but
higher than normal flows may fast for 1en to twelve vieeks, /d; see also Ex. 18 (streamflow records
from Upner BTC Gage confisza deseribed flow pattern).

59. Surface water sources and ground water are directly connected in the Lemhi River
Basin. Fx. 12 at Revort pg. 10 {Croned Water - Swfece Water Relationshir). Tributary streams
contribute tn grovnd water levels az water sinks in the ccsrse gravels of the stream beds. Id. at
Report pg. 1 1. Irrigation water applid in excess of the consumptive use requirements of the crops
also contribute to ground water levels. Jd.

ORDER ON EXCEPTIONS: FINAL ORDER - Page 22



60. “[Pjractically all the water which percolates into the ground moves toward the river and
reappears in numerous seeps and springs in the flood plain of the Lemhi River.” Id. (quoting a
1965 report by E.G. Crosthwaite and R.S. George). This hydrologic system, where surface water
enters the local aquifer through instream seepage and irrigation practices and is ultimately returned
to the Lembhi River through seeps and springs, “increases the lag time between runoff and the
availability of water at any downstream point.” Jd. at Report page 10 (Ground Water).

61. “[T]he diversion of high waters or flood waters onto the benches and the application of
irrigation water to the crop land provides recharge to the aquifers in the Lemhi River Basin and
subsequently contributes to the stream flow during the late summer and fall months.” Id. at Report
pg. 16 (Conclusions and Recoramendations); sz also Ex. 203 at 83 ( confirming the relationship
between diversions for irrigation use and ground water discharge into the Lemhi River).

62. Although the water diverted for irrigation, which is not consumed by plants, contributes
to flows in the Lemhi River during the late summer and sarly fall, the early-season diversions for
irrigation use can also have negative irepacts on the watershed. Ex. 203 at 102, Irrigation
diversions, including high flow usage, “have nearly eliminated an important intermittent disturbance
regime associated with the spring freshet and channel-forming flows.” Id. Irrigation diversions
have also “[altered] the timing and spatial distribution of groundwater recharge.” Id.

ANAL VSR
Idaho Code § 42-203A(5) stites, in pertinent pari:

Tn all apolications whether protested or net protested, where the proposed use is
such (2) that it will veduce the quartity of we’es under existing water rights, or (b)
that the water supply itself is insufficient for the purpose for which it is sought to
be appropriated, or (¢} where it appears to the satisfaction nf the director that such
applicetion is not mede in good! faith, is mede for delay or specnlative purposes,
or (d) that the applicant has not sufficient financial resources with which to
complete the work involved therein, o7 (&) that it will conflict with the local
public interest as defined in section 42-2028, Idaho Code, or (f) that it is contrary
t6 conservation of water rescurces within the state of Idaho . . . the director of the
department of water resonrces ray reject such application and refuse issuance of
a permit therefor, ar may partially spprove and grant 2 nermit for 2 smaller
quantity of water than applied for. or may granf a permit upon conditions.

The apnlicant bears the burden of nroof for elements (a) through (d) in Idaho Code § 42-
203A(5). IDAPA 37.03.08.040.04. AV sarties besr 2 burden of coming forward with evidence
about any factor affecting local public interast of which they are krowladgeable. Id. The applicant
bears ths nltimste burden of persuasion for o1 of the eleraents in Idaho Code § 42-203A(5),
including the local public inferest element. /.

ORDER ON EXCEPTICN#; FINAL ORDER - Page 23



Injury to Existing Water Richts

Rule 45.01.a of the Department’s Water Appropriation Rules sets forth the criteria used to
determine whether a proposed use of water will reduce the quantity of water under an existing water
right:

A proposed use will be determined to reduce the quantity of water under an existing
water right (i.e., injure another water right) if:

i. The amount of water available under an existing water right will be
raduced below the arount recorded by permit, license, decree or valid claim
or the historical amount beneficially used by the water right holder under
such recorded rights, whickever 's less.

iv. An application that would otherwise be denied because of injury to
anather water right may be approvad upon conditions which will mitigate
josses of water to the holder of an existing water right, as determined by the
Director.

IDAPA 37.03.08.045.0%.a.

Injury to Existing Water Rights on Big Timber € Creek

If approved, the proposed permit would become the most junior water right in the Big
Timber Creck drainage. Wator rights on Rig Timber Creek are currently administered hy the
watermaster for Water District 74W. Mest irigation diversions in the disirict, including the Home
Ditch, are equipped with meesurirg devices and ere monitored and regulated by the watermaster
during the irrigztion season. Exs. 28, 23 and 24 (headgate and weir already in place at the proposed
point of diversion).

Water right 74-15613 is cwrently the most junior irrigation right on Big Timber Creek. The
water right inclxdes a condition which requires 2 bypese flow of 13 cfs in lower Big Timber Creek
before the right can be exercised. Water right 74-15613 has been administered by the watermaster
for Water District 74W without issue since 2011, If approved, Proposed Permit 74-16187 could
also be administered by ths watermaster i pricrity, thereby preventing infury to senior water rights
on Big Timber Creek. Propossd Permit 74-16127 wou'd be junior %0 Whitteker’s water right 74-
15613, Therefrre, if Whittakes is sxerrising water right 74-15613, Pird eould net divert water
pursuar:; to sroposed permit 74-16187 unless flows cxee 2d the araount ¢aled for by Whittaker and
any required bynass flows. Under the zbove conditions, Bird’s diversion of water authorized by
Proposed Perxit 74-16187 would not injure existing water rights on Big Timber Creek.
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Impact on High Flow Uses

The Basin 74 General Provisions authorize water users to divert high flows from the Lemhi
River or its tributaries under certain conditions, During the hearing, there was some discussion
about whether high flows diverted under the Basin 74 General Provisions could only be applied to
lands covered by existing, recorded water rights. That issue, however, is not before the Director and
a determination is not needed to reach a decision in the pending contested case.

Idaho Code § 42-203A(5)(a) and Rule 45.01.a of the Department’s Water Appropriation
Rules mandate that IDWR consider injury to water rights. High flow uses are not water rights. See
In Re SRBA Subcase Nos, 715051 et al. (January 3, 2012). Questions of when water users may
divert high flows are questions of administration and are not appropriate for this proceeding.

Injury to Lemhi River Water Rights

The Fasin 74 Genera! Provisions include a section commonly referred to as the “separate
strezms provision,” which states that fture waper rights on certain designated tributary streams are
not subject to senior water rights on the Lemhi River. Ex. 11. Big Timber Creek is one of the
streams idzntidied in the separate stresmms provision. Therefore, the proposed permit is not subject to
downstrean: water rights on the Lemhi Rivar bearing nriority dates earlier then priority dates for
water vizhis avkorizing Sversion of waler fom Big Timber Creek.

Injury to the 1].S. Forest Service’s Salmon River Wild & Seenic, Water Right (75-13316)

The partial decree for water right 75-13316 includes a provision subordinating the water
right to certain funior water tights, inshoding fxvure swatzr rights developed on Upstream sources.
Specifically, water right 75-1331% {s s> redinated to 1 50 ofs of junier water rights (including not
more than 5,000 irrigeted acras), “when the meaa daily dischargs at the Shoup gage is < 1,280 cfs.”
Ex. IDWR 17 at 6. Furthes, water right 7513316 is subnrdinated to an additional 225 cfs of junior
water rights (inc'uding up to 10,000 irrizated acres) “when the mear daily Jdischarge at the Shoup
gage is > 1,280 ofs.” K. Acoonding to stsaemflow records for Big Timber Creek and the Salmon
River (Shoup gage), the proposed right would almost never be available during times when the
mean daily discharge at the Shoup gega is less than 1,280 efs.!9 Congequently, the proposed permit
would be part of the 225 cfs of water rights that receive subordination protection under the terms of
water right 75-13318. As oftoday, no portion of the 225 ofs has been allocated. Therefore, the
proposed rizt would qualify £ir subordirztion nrotention under, and could rot infure, senior water
right 78-13116
W As discusend i $ns loex] public i s of thin ender, in aeder to protect Fabitat and passage for ESA-listed
fish specing, *he pronosnd right may oty b diveeied when shezmfow at the ird fage ir Reach 5 excaods 54 ofs.
There is no historice] streemtlew irformation at the Rird Gage site  In order to compare streamflow data from the
Shoup gaye to sireamflow data from the nearest gage on Big Timber Creek (ih= Uvper BTC Gage), one must
account for the 64 cfs of existing water rigats between the Upper BTC Gage and the propogad Bird Gage. Between
2006 and Z016, Liare was never a shue wien Cow an fhy Uppsr BTC Gage was gresicr thaa: 118 ofs and flow aithe
Shoup gage was lais than 1,280 oft.
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Sufficiency of Water Supply

Rule 45.01.b of the Department’s Water Appropriation Rules sets forth the criteria used to
determine whether the water supply is insufficient for a proposed project: “The water supply will be
determined to be insufficient for the proposed use if water is not available for an adequate time
interval in quantities sufficient to make the project economically feasible ... .” IDAPA
37.03.08.045.01.b.

The proposed permit would only be available during the snowmelt runoff period. As
described below, in order to address local public interest concerns, the proposed permit may only be
diverter when T ot the Yo -wer BTC Gage is greater than 18 cfs and flow at the to-be-constructed
Bird Gage is greater than 54 ¢fs. These flow thresholds are only satisfied during the snowmelt
runoff psricd. According to siremmflaw secords for Big Timber Croek, the snowmelt runoff period
does not sxternd nast Faby 31% eves iz vears of sbove gverage runef¥. Tx. IDWR 18, In order to
simplify the administtation of the propossd permit, the season of use should be limited to 3/15 -
7/31,

Streamflow data from the Upper BTC Gage establishes how many days, on average, the
proposed parmit may be evailable. Assurning 2 strenm Dow threshold of 118 ofs at the Upper BTC
Gage hetwean 2006 and 2014,1! the proposed permit would have been available 17 days per year,
onaverape Teo e of inigpton diversions end high fow usage in lywer Big Timber Creek, the
Lower RTC Cags is s mliadile in qunntifying the gvallable water supply for a junior water right.
The sirc=mfow Jata faz the I -wer BTC Oage confinns that the flow at that gage is usually greater
thar 18 % +when Tow at the TTpper BTT Gage is greater than 118 /5. Thersfore, the proposed
permit worid be available for approximeta’y 17 days per year, on averige. In 2009, the proposed
pemnit was available for 49 days. In sorue years the proposed permit may not be available at all.
Bird proposes to divert water for irrigation of pasture land. Water diverted under the proposed
permit would augment nztural precipitaticn to increase the produetivity of pasture, reducing or
eliminating the need to rent pzsture from neighborivg lacdowners, Bird has Jemonstratsd that the
water sopln is snfficient for m adeguats thme iateria! and in suffieiznt quoctitiss to make the
proiect ennneinialty foasints.

Lack of Toast Faith / Speoulation

Rule 45 01.c of the Departmen’» Water Approprietion Ruler sz forth the criteria used to
determine whether an application is filed in good faith end not for speculative purposes. An
application is rade in good faith when zn applicant has “legal arcess t the property necessary to
construct and nperate the proposed project, bas the avthority to evereiss eminent domain avthority

1 There is 1o aistorical streamfiow data for the proposed Hird Gage site in Reach 5 of sig {imber Creek. To use
the Uppe: 500 Gage & a relecancs for evaluating suifisiency of water supply, one must account for the 64 cfs of
water rights betvizen the Uy  Gage ard ths provosed Bird Gags. The flow threshold changes from 54 cfs to
118 «fs
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to obtain such access, or in the instance of a project diverting water from or conveying water across
land in state or federal ownership, has filed all applications for a right-of-way.” IDAPA
37.03.08.45.01.c.i. An applicant must also demonsirate that the applicant is “in the process of
obtaining other permits needed to construct and operate the project” and that there are no obvious
legal impediments to prevent successful completion of the project. IDAPA 37.03.08.045.01.c.ii-iii.

The proposed point of diversion is on property owned by Tom Carlson. The proposed point
of diversion and a portion of the conveyance system is already in place and is used to convey
existing water rights held by Bird. The application included a short letier from Carlson, authorizing
Bird to access the ditches and headgates needed for the proposed permit. Bird does not need other
permits to construct and operate the projoct. Bird hes demonstrziad thet the application was filed in
good faith ard nat for speaulative purposes.

Sufficient Financial Regsowrces

Rule 45.01.d of the Department’s Water Appropriation Rules sets forth the criteria used to
determine whether an aprlicant has sufficient financial resources to complete a project. “An
applicant will ke found to have sufficient financial resources upon a showing that it is reasonably
probable that fiinding is or will be availeble for project constrction or upon a financial commitment
letter acceptable: to the Director.” IDAPA 37.03.08.045.01.d.1i.

The anplinetion included a letter from. Zions Bank stating that Bird would be able to obtain
the finsrcing nesded to complete the proposed project. The Applicants have demonstrated that it is
reasonztly srobshie they wi'l be able to obtain the firancing needed to complete the proposed
project.

Conservation of Water Rewnurces

During oral argaraent for the Agencias’ Mofinn, there was some disenssion ahout the scope
of review nmder the conservation of water resonress element set forth in Idaho Code § 42-
203A(5)(f). The conservation of water resources review is meant to be separate and distinct from
the local suklic “»terest revier - wader Tdee Code § 42.203A(5)(2). Therefore, the torta
“conseryation of water resoees” does ot mean reserving water from appropriation or setting
water aside £ instraam ueas anch as fish hakitet, These topics ard issues are encompassed by the
local public interest review and should be weighed against all other local public interest factors.

Divarting water fiom sreeks and strears for irrigation use is an accepted common practice
in Idaho. Bird proposes to irrigate using pipelines, sprinklers and pivots, which constitutes a
conservaiive Tse of water whay compare A #a other frigation methods.

The Viild & Scenic water rights keld by the T1.8 Forest Servics describe multiple classes or
groups of water rights in the Salmon Piver draicage ot are protected “om 5 deiivery call issued by
the Wild & Seeris weter vinhte, Twe of these grovps ans relevent fa the pending rontested case.
The firet, gronp “described in Paragraph 10D SYAND) s Yimited to 190 ofs and receives

11
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subordination protection regardless of the flows in the Salmon River. The second group (described
in Paragraph 10(b)(6)(A)(ii}) is limited to 225 cfs and only receives subordination protection when
flows in the Salmon River at the Shoup gage meet or exceed 1,280 cfs. Based on streamflow
records for the Shoup gage, the Wild & Scenic water rights are usually only satisfied during the
snowmelt runoff period. Therefore, these two protected quantities of water reserved for future
appropriation represent a critical water supply for future development in the Salmon River drainage.
The Department has a duty to allocate these limited water resources in a mannex that optimizes the
value of the available water supply.

The Department should only allocate water from the 150 cfs supply (Paragraph
10(BYECANE) to water rights that coua’d be diverted wien flow at the Shioup gage is less than 1,280
ofs. Stated diTerently, the Departmeni should orly ailocate water from the 150 ofs supply to water
rights thet wiit ectually benafit fom the additional subordination protection, Allocating water from
the 150 ofs 1ot to water rights that do wot benefit fiom: the additicoal protection is not consistent
with the conservaiion of weter resources within the siate of Idabo.

The relevant evidence in the record (sirearnflow records for the Salmon River and Big
Timber Creek) show that streamflow at the Shoup gage always exceeds 1,280 cfs when the
proposed permit would be available for diversion on Big Timber Creek. Therefore, the proposed
permit should be allocated water under Paragraph 1{b)( €)Y A)(ii) —the 225 ¢fs supply — rather than
Paragrest 1MBYEMAND -~ the 180 ofs wxoply. Bird had awle copectunity to rravide technical
analysis comrparing sreamfows on the Salmon River te etreamflows an Rig Tirmber Creek. Bird
declined to offer any such enalysis at the hearing. In the absence of aoy technical evidence to the
contrary, the hezring officer must rely arthe aireamflow datafa the rzeord.

Rird has demonstrated the proposed preject will be efficient and a conservative use of water.
If the progosed permit includes a cordition ncting that the permit henefits from the subordination
described in Partgraph 1OEMEX AXD) of waver right 75-13316, Bird has derconstrated that the
proposed permit is consistent with the conservation of water resources witkin the state of Idaho.

Lees! Pubiic nter-est

The oozt pablic intarast analysis under Tdaho Oode § 42-203A(5)(=) ix meant 12 he separate
and distinet S he irjury anatvsis weder § 42.203A5)z) and the conservation of water resources
analysis under § 42-203A(5)(f). Loca! public interest is defined as “the interests that the people in
the area directlv affacted by 2 proposed water nse hava in the effects of such se on the public water
resource.” Iaho Code § 42-202B03)

Tdake Code § 42-203A “places upon the Dirsctor [of the Depertment) the affimative duty to
assess and protect the public interest.” Shokal v. Durs, 109 1daho 330, 337, 707 P.2d 441, 448
(1985). “Tr=inlevort clements [of the Yocnl public irterest] and their relative weights will vary with
local needs, circumstances, and interests.” Do, 109 klsho at 339, 707 P.2d at 450, “The
determirztion =€ what elements of the mihle iaterast oo impasied, an what the public inferest
requires. is oo mitted 1 {the Departmert’e] e diseration.” [ 4. Perm’t conditions arising from
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the local public interest review should be based on specific information in the record, not on
speculation or assertions of indeterminate impacts. See Hardy v. Higginson, 123 Idaho 485, 491,
849 P.2d 946, 952 (1993) {case remanded to Department because of insufficient evidence in the
record to support permit conditions attempting to sddress local public interest issues).

It is in the local public interest to divert water for itrigation. Irrigation of agricultural lands
supports the local economy and is eritical for the survival of rural communities like Leadore. Kurt
Bird Test. Bird will derive real and substantial benefits by irrigating the proposed place of use, even
if only for a short period of time. Jd.

On August 21, 2019, the headng ¢ffcer grasied, in part, the Morion filed by the Agencies
and adlopted the following loeal public faterest conclugions based on similar oo slusions est forth in
the Fina! Order anpreving weter right 74.1361 %

1. 1t is in the local public interest to maintain the anadromous fisheries in Big

Timber Creek and in the Lemnhi River dieinage.

2. T is in the local public inevest to reconnect Rig Timber Cregk to the Lemhi
River and to tecover fish species listed under the Endangered Species Act (ESA),
because those efforts contribute to the development of a cooperative conservation
apres=ant iatended to momote ccacervation of lsted speaizs and ‘o nrovide local
seanls with proterdion from incidental take Hability under the ESA,

FEH N

3. Tt ig in the locsl public intsrest to mairtsin a portion of the unappropriated
wate: i1 streams supporting evadramous fish for the protection o fish hebitat.

These conelusions about loczl public interests are fully supported by the administrative
record fur this sontaated oase, as descrihed in the Fndings of fact set forth abeve. During the
hearing, the narties offered additicnal evidence about high flow nsage on Big Tirmber Creek and
the Lemr.ni River, the current stesus of ESA-Uisted species, aquatic habitat and fish passage on Big
Timber Trecl: and the Lomhi River. efforts o recovar BRA-lsted species, and instream flows.
Some of thess toriag 2r2 2ready sddressed =y the lome] public intzrest conclusions adonted by
the hegring o Feer on Augrst 21, 2019, The remaining topics and local public interest issues are
addressed below.

Big Timber Creek Habitat and Fish Passage

The Agencins ecptond that g!l of ths reinsining wrappronriztzd water in Big Timber
Creek is requited 9 minintain £i5h prssage and fish habital in the aree’s. Diluncia Test. This

confention, hewever, is et supported By the techrical fzformation in the record. The 1JSBR
Study was = ndneted for <he primary pigoee of deteiraining the stemmflowre requived for
optimura % hahitat 7 fivh posergn. Tha TIRAR Grudy S gt~ s dlude thet the full fow of

9 5o = 9 IRy ]
the crask, no rattae Yo Righ ' weg 1equiced o fisn habitat and fish passuge. Iustead, the

——— it e s R E o T A . L RS 5

12 The USBR Study did 7ot address the peal flovws needed to meintain channa! morphology or riparian area stream

ORDER ON EXCEPTIONS: FINAL ORDER. - Page 29



USBR Study established discrete streamflows that would achieve those objectives “above which
greater amounts of flow only provide minor gains in usable habitat.” Ex. 202 at 25. Therefore,
if the proposed permit is conditioned to not infringe on the discrete streamflows set forth in the
USBR Study, the proposed permit will have little or no impact on fish hebitat or fish passage for
ESA-listed species on Big Timber Creek.

In the most downstream reach of Big Timber Creek, identified as Reach 1, the USBR
Study concluded that 18 cfs is required to provide optimum fish habitat for adult populations of
ESA-listed species. The proposed permit should not be diverted if flows in Reach 1 are less than
18 cfs.

Nata collected gt the Lower ETY Gage, curently supported by the 'WRB WTP, can be
used by the witzrmaster for Water Dizir'st 74W to moniior the sireamflow in Reash 1. Ex. 27,

If the Lower BTC Gage is removed or discontinved, Bird must ins'all 2 measurement device at
the same location, accepiable to the waiermaster and IDWR.

The reach designated as Rezch § in the USBR Study is 2 critical veach. It is the reach of
Big Timber Creek imraediztely dovms xeam of the proposed point of diversion and immediately
upstream of t:e confluence vith Little Timber Ceeek, which contrikutes addidonal flow fo Big
Timber Creek during the snowmelt runoff period. According to the USBR Study, a flow of 36
cfs is required to provide optimum habiter for edult fish in Reach 5 and a flow of 54 cfs is
requirec; to “ovids passags for edult fish trongheut Reuach 5.

To savire that the pravosed pernit does not divzinish the 84 efe rerived for adult fish
passage throngh Reach § or *he 26 off 7equized for optimum fish habitat, the proposed permit
cannot be diverted when flow in Reach 5 is less than 54 cfs. Presently, there are no stream gages

in Reach 5. Ta properly eveluat: the streamflow ' thin critical reach and *o determine whether
water cen be diverted under the prosased permit, Bixd must constrirt, mainte’n zend aperate a

streamn ags in Reach 5. This new gage, refermed 0 ag the “Bird Gaye” in this order, chould be
locaied in the SESW of Section 8, TISN, R26E, downstream of the Boh Uiteh and upstream of
the confluer: with Litde Timber Cra-k.

Pase+ on the technics! data available i the record, to protect the local public interest of
maintaizing ¢:iized hatitat for ESAMated species in oll rezchaa of Big Tirnher Creek and
maintaining fish passage for adult populations of SA-Msted species, the following liniting

conditicns should be included on the proposad permit:

This right is enly available =hap fiow st the Rird Gage o o ronstrneted in
the STSW of Sectiom 8, TLAM, RISTY {e 2t lenst 84 ofe 1r.d flaw af the Lewer
Big Thmber Cresk Cuge (af ihe Wighwuy 18 Pridge fr the STV of Section
38, T15M, RAGL) is 5+ loast 17 of,

functions. Pecioéic hign volume fiows belp *rainuin e Colipizxity of seati chunies wapotail vor fish
spawning, merniing i survivelly geeating 7 e ool Sep sitianal perey, o wedorars banks” Ex, 198 at 40,
High volume fovs eve addressad samarstely helow.
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The right holder shall cease diversion under this right if the flow of Big
Timber Creek is less than 54 cis at the Bird Gage or is less than 18 cfs at the
Lower Big Timber Creek Gage.

To facilitate delivery of this right, the right holder shall instail, operate and
maintain physical devices or structures that cam accuraiely measure
streamflow at the Bird Gage site and the Lower Big Timber Creek Gage site.
Apy measurement device or siructures must satisfy federal and state fish
passage standards. Measursment data must be availabie to the watermaster
on a real-time basis. The right holder may rely on streamflow data collected
for state or fedeval ngnciern to aptsly this measurenest onditon.

cr 1aathi River Habila®

Cerrently, thers Is 2 lack of suitzhle fish hatisst in te upoer Lermbi River Pasin Ex. 203
at 54-57. T-iceising the armouat of saitzble Yabitat in the upper Lamki River Basin will require a
substantizl arazunt of sozam chaorel work *c resior: znd ezonf gor: the streewr channels in the
upper basiv. /4. Incrensing the amorit <f suitable bahitat will also raqui-e msirtezance and
improvement of instream flow end tribatary sireem congestions to the mains*2m: Lembi River.
Jd. The Agavcizs centend that new arpioptiations for irrigation 1se in he Lenthi River Basin
will imp it € meove sy e{Frts inthe heair. Bx 207 or 16, The 1) 8. Mational Marine Fisheries
Service (“NIAFS”) shares this conzeit. Bx 199 at 101 and Ex. 204 at 232,

The Agencies argue that all unappropriated flow in the Lemhi River Basin, no matter the
quantity, is taquired to provide haliiet fr BEA-listed species. 1D B s Past-Hearing Briefat 20
However, tasesd an the avidence i+ “he reacrd, this crgurient is not persuasive. The
administrati=s ireord does not inelde zay flow charasterization studies or instream flow
recomimanations for the wapar Lemk! River While IDFG nresentad extensive evidence about
the importzaes of instroar flows In @0 arper Lewhi River, it difinot provide emy technical
informetion shout the snecifis stream®yws nesded 2 maintain optimuwn Javels of Sch habitat in
the upper Lemhi River durliing the snommalt runoff reried fwher the nreps sed nermit would be
available). Fx. IDWR3. The only flow characterization study in the record, the USBR Study,
states there is 3 threshold where additional flow in Big Timber Creek does not translate into a
significart araount of additional or highar quality fish kabitat. It follows that the Lemhi River
would alga hove a fheeshold wher sdditional flow in the river vordd not trenslate into 2
signifizemt 3t of wditicasl ot higher guality f-h habitat.

Tn the zhsence of target flovws or specific dain Wzntifving ‘be strenmflow needed to
provide optirum fish habitzs in the npner Lembi River, it would not be apmopriate to impose a
bypass A + nditinn Fr o yper Laoki Piver op Pronosed Poerit 74767 7 As described
above, ¢ pronosed promit <hesld be tonditfoned to mequire & hypans fley ~f 18 ¢fs in lower Big
Timber Creek. This may reault i1 mora water from Big Timber Creek entering the vpper Lembhi
River during the stovwmelt nmoff period,
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High Flows for Stream Channel Maintenance

In addition to the streamflow needed to provide optimum habitat and fish passage for
ESA-listed fish species, testimony was presented that periodic high flow events maintain the
stream channel morphology and improve anadromous fish habitat. IDFG has not yet quantified
the high volume flow events needed to maintain optimum stream channel characteristics for Big
Timber Creek. Diluccia Test. (Day 2, Track 4, 24:00 — 29:00). While Diluccia testified the high
flows occurring in 2009 wers sufficient to maintair the stream channel on Big Timber Creek and
high flow events occur every three to five years, on average, there is no specific, quantifiable
evidence in the record to establish high flow events needed to maintain optimum stream channel
characteristios far Big Timber Creek. Smecificslly, the USBR Study did not “estimate flow or
habitat needs of downstream migrants or spring runoff conditions necessary for maintenance of
channel merptalagy of tpacian zone funstions.” Pk, 202 a1 26, There is inmuf] ficient evidence in
the reccd to reguize Bird to cease diversion under Propased Permit 74-16187 to protect high
flows events in Big Timber Cresk.

Minimuin Stream Flows

The reopesad permit does aot constitie a minionm stream flow. A miniraum stream
flow right weld protect 2 flow fom 2] future water right appropristions. In contrast, the

Director’s condition *hat Bind net fivert water from Rig Timber Creck if flows decline below 18
cfs and 54 ¢fs, respectively, is specific to Bird’s propoesed use of water. The streamflow
f'n < & -

thresholds ‘toluded in the conditians for “he proposer nermi* do not imit or restrict any other
water rigtts acd orly anrly wohen Bivd’s water right is heing exercised. If Bird chooses notto

3 R P =3
divert water for irrigation vrdar the proposed permit, then the bypass conditions described above
do not need to be satisfied.

IWRE Water Transactions Prograr

The praposed perm’ will have no direct effect on the existirg IWRE WTP contracts.
The recard ervaing eeteran dooinantatior of TWRR’s ¢fforts 1o mairiain flows in the Lemhi
River drairage end t0 resanpeet swibstades that wiems sreviensly devatered Juring the irrigation
seasar. The sronosed term™ wonld ¢ty he nvailahle Juring tivees when the Qow at the

- & iy o pred ;

propose Biv? Cage is 2t feact §4 o7, This threghald is only satisfiac Jurley tines when
strearn®ews a7z Tigh acsoss fre entire region. Baszd on streamflow records for Big Timber
Creek znd the Lemhi Fiver between 2006 and 2018, the lowest recorded flow rate for the Lower
Lemhi River Gage when the proposed permit would be available was 416 cfs {on June 14, 2016),
which is moss than ten fime? higher t2an the target flow (35 cfs) maintained by IWRB through
its Water Transactions Program. Ths nropesed permit is very junior on Big Timber Creek and
would bz crziled lorg Sefore flawre af tha Lower ¥ anti River Goge wondd dvop te 35 ofs.

Ty 500 2t recomns of Pig Throhey Oreek tr the Lem® Biver during the imization

totad 20 cychange ~f ater Fights where oontoin Dig Timker Creek rights

sezson, VPR Yna Beil
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are now diverted from a pump station on the Lemhi River. This reconnect project is intended to
restore 7.3 ¢fs through lower Big Timber Cueek throughout the irrigation season. As described
above, to maintain adequate fish habitat in the lower reach of Big Tirnber Creek, the proposed
permit can only be exercised if there is at ieast 18 ofs ai the Lower BTC Gage. The Big Timber
Creek reconnect project could not be affected by the proposed peimit.

The Agencies argue that even though the proposed permit will not diminish the quantity
of water under the WTP contracts, it will diminish the effectiveness of those contracts, by further
reducing the flows needed to sustain habitat for the fish benefitting from the minimum stream
flows and reconnects. This assertion is not supported by the technical information in the record.
If the prozosed permit is conditionad es dzacribed above, it will rot diminish the streamflow
needed to muintain optimuy, fish habiia: and fish passage in Big Timber Creek set forth in the
USBR ftudy. There iz ne speeific techaical information in the record about the target
streamflows ceaded to maimzin optinium fish bahitat in the upper Lemhi River.

High Flow Uses

Cons'stent with the Basin 74 Ceneral Provisions, water users in the Lemhbi River Basin
divert high flows for irrigation of growing plants. Therefere, the beneficial nse and primary
purposz of high flow use is irvigation. High flow use also provides secordary or incidental
public senefits. The cenveraaee laeses and exeers {rrigation. wat2y (the watzr not consumed by
the irrigated rlants) infiltries into the mound and replenishes *he loea! aguifers in the basin.
The inf Wrat=d water returns to the ¥ ezohi Piver tirough springs and seaps later in the irrigation
season, incraising bass flows of the fver end providing additions] weter for irrigators and fish
habitat. The diversion of high flows from Rig Timber Creek directly benefits the local ground
water aquifer at Leadore and augments streamflow in the upper Lemhi River during the late

sSummer.

Pursuart to the Basin 74 Generr! Pravisions, high flow uses are zllowed provided
existing quantified water rights, includiz g fisture appropriations of water, are first satisfied,
Therefore, Ligh flow ugs eznrot be nrotert=d against diminishment (reduction in flow) cznsed by
future »ater ~ights. Thiz Hmit on high #ovr ises has been reinfirroed by the SRBA Court. Water
users ity the Torahi River Breia filed gleime in the SRBA in en aftampt to obtzin recorded water
rights for their high flow ness, As ag of the review of those high Sow claims, the SRBA
District Covt addressed a proposs! to raaks high flow uses subject by only those future water
rights locsied within the Lemhi River Basin. lu other words, the proposal would have protected
high flow uses from being subject to fiture, downstream (out-of-basin) water rights. The court
rejected the proposal:

Thiz court has aleady determi'ned that the high flow geners! provision in the
Foml® Decree, hased om itz exoress langrage, was not intended *o create a water
rigty. Thercfors, both fochually and a5 a matter of tav, the hinh fierw gereral
sravisen in this seee did net oreste & wertey xight, The dixest ponseguence of
Hniiting the sppliestion of the erbovdingtizn provision *- water 7 it within he
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Lenihi Basin de facto elevates the status of the high flow use to that of a water
right as between in-basin and out-of-basin water users. Since the use of high flow
water does not creaie a water right high flows ave therefore unappropriated water.

Ex. 189 at 25 (Jn Re SRBA, Subcase Nos. 74-15051 et al. (Januery 3, 2012) (citations omitted)).

The SRBA Court concluded the use of high flow water is subordinate to all future and
existing water rights, both in-basin or cut-of-basin, because the high flows are unappropriated
water. The reasoning and conclusion of the SRBA Court is binding, Pursuant to the Basin 74
General Provisions and the related decision from the SRBA Court, high flow uses cannot restrict
future a0 orintions basad on the meguacat that the firtare apppristions will reduce the
quantity F water aveilable S Hgh flovs uses, herguse doing so werld oevate the samus of the
high flow a2 10 that of 2 water right.”

The Trrigators arzue thet high flow cses in the Lemhi River Basin provide important
public benefits that should be protected through the local public interest review. These public
benefits (aquife:r recharge, teraporavy sicrage of stowmelt runoff, strearnfow augmentation in
the late surarmer) are seeomdary or incideatal benefits arising from the high flow irrigation use.
The Eriggitor” local nullic irterest argrmeni is 1ot persuasive. The use of high flows is only
allowes ii existing ouaatified water rights, including fture epproriations of water, are satisfied.
High flcw nas is subordinais 4o novy sinter rights eata}shed thrangh sderiniatative
approreiston. Therefore, the protection of high flowa fs not e izeme in this administretive
hearing.

Curmalerive Immacts

Dy aeing the hearirg, Tdsho Consarvetion Leagus nsked the keering officer to corsider the
cumulztive imuacts of all of the sighterm smoiications currently pending hefore the Department,
which prepoes irrigation use in the I.2mhi River Bnsin, There are ciroumstemnes when the
Departrant is “equized to congder currlative impeets of nending appliceticns. For example,
Idaho Cade € 2.203C11) <tates thet the Deprrtrasnt st copsider the evrnlative effects of all
existing nrer and thoee Ty tg avigt ik swahre manths wher svalupiing nolicntiong to
appropriate ¢-ust water. However, Idelis Code § 42-203A(5), which governs Proposed Permit
74-16187, does not require a cumulative impacts analysis.

There ore a number of regsons why the proposal to conduct a cumulative impact analysis
should Iy: reierrad. Firstand forerncst *he administrative record iz insufficient to complete a

curnulative imacte anelysin, Ar edvainistrative raoord ia crented hased on the contested case
which i the mubiect of the administyat™c henriag, An applicant bears the hurdan of edclressing

. e 4 B ¢ S, WA, WL 3.0

13 The general provision about hivh flow use lacks *he essential elements needed to creste a water right under Idaho
law. Ex. 169 8t9=11 (in e SRiA, Subcase Nos. 74-13031 et ai. {Jatuary 3, 20i2]). Tae genera. provision did not
set fori, & priosity date, quantity, point of diversica o7 plece o use for the high fiow uses and, sherefire, high flow
uses are not witer rights. B4
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the elements set forth in Idaho Code § 42-203A(5), which does ot include any reference to other
pending applications. Therefore, epphicants generally present evidence about their own proposed
water developmeni, not the other proposed projects in the basin. In this case, for example, the
record includes evidence related to Bird’s Proposed Permit 74-16187, but contains almost no
information about the seventeen other applications pending in Basin 74. There is no information
in the record about the proposed points of diversion, the proposed sources of water, the
interaction of the proposed sources with the Lemhi River, or the suitability of the proposed
sources to provide habitat for ESA-listed species. If the Department were to complete a
cumulative impacts anelysis, it could orly be completed by using information outside of the
administrative record.

Yrcond, thers is no prstenics et zay of the other pending applinations in Pasin 74 will
be appinval. Tvery applisation wust be avatusted on its own merits. Thars way be gvidence
preserisd or nformzsion dissoverad dicing the raview of the other applirations that would lead
to the axplications being denied. It would he unfair to restrict or deny Application 74-16187
based cn 3 cumulative impacts enalysis which includes information zbont applicatiors that may
ultimate!y b denied

- .

rirally, 2 cwrndative imoacts snalysis under Idaho Code § £2-202A(5) infringes on the
prior appeapriation doctrine. In Idaho, a water right with a senior priority date has advantages
over water rights with junior priority dates, When a watermaster delivers a limited amount of
water o1 @ steearm, the watewiraster does no* ump 2! water rightr jegather, regardless of priority
date and declers Shat “here iz oot ency o veer £ eveTyone 30 i one gott any woter. On the
contrar,, th wrtermasier alloeates watir to the water fghts ateon o pricrity until the
available ¢ty 18 exhousted, The same should be tmue for pendiag applicetions. One
application inzy satisfy the slements of Idoho Code § 42-203A(5}, but 2 subseq wently-filed
application may not be able to satisfy those same elements because of an increasingly-limited
water supply. A cumulative irpacts analysis would himp all applications together, regardless of
the date th=y were filed. That type sfanalyais mmint b= ~gjscied. The peior spproprietion doctrine
must bz sllowad to goviern all aspents of the water rights process, even the raview of pending
applications.

Frv theea reaerns, 3 33 pat rronarighe to condntt a cumtlztie fnpants anetveds. The
.z Proposed Pxmit 7478187, will be

applicationt conently neadiag o Do 74 fosled

evaiuate L individee!y on their gwi morits

Local Ponslie Ipterast Sommary

o Aot

Tt e in the locs] mabiic intersr vty fro frdgation vee, Feizetion of pprienltaral
lands svpmers e lons! sooromy pad is esrential for the survival of mral comrrmunities like Leadore.
Kurt Bied Tst Bird will derive rea) and subsianiial benefits by irrigating the propased place of use,
even if only % a short perind of tima, A4,

ORDER. ON EXCEPTIONS; FINAL ORIJER - Page 35



Tt is in the local public interest to maintain the znadromous fisheries in Big Timber Creek
and in the Lemhi River diainage.

It is in the local public interest to reconnect Big Timber Creek to the Lemhi River and to
recover fish species listed under the Endangered Species Act (ESA), because those efforts
contribute to the development of a cooperative conservation agreement intended to promote
conservation of listed species and to provide local people with protection from incidental take
liability under the ESA.

It is in the local public interest to maintain a portion of the unappropriated water in
streams suppoiling anadroincus fsk G the protection of fish hahite, Further, it is in the local
publiz i1terest to peciest e streamflow and habitat needed to recover ESA-listed species.

Diversion of high flows for foed frigation provides muitiple incidentel pub'ic benefits in
the Lera’si River Pasin. W increases water levels in local aguifers and augents the streamflow
in ths Lemki River during ths laie sammer. Riversion of high flows as described in the Basin 74
General Pro visions, however, is nich £ profectable interest in the evaluation of new
appropristioms.

The Tirzctor must weigh these public interests and the technical information in the record
to detarmine whether “1e pronesed pewalt con be apneeved. In this case, *he loeal public
interests 2scociated with the recoveary of BER A listed species outweigh the local public interests
associated with Bird’s proposed development. The State of Idaho and its citizens have invested a
significiit emount of morey and other resovrces to the recovery af BESA-Hated fish species.

Until thess spovies reach papilatizn recnvery thresholds, the pecple in the Salraon River Basin,
in the I er1i Fiver Basin, and, more nerrowly, water users holding Big Timber Cree. water
rights, axs uid:r threat of enforcement under the ESA. Therefore, i the absence of certain
conditinng which would protect the habitat and stream passage of ESA-listed fish species, the
proposed permit would be denied. Based on the technical information in the record, there are
permit cond’ticas that wi'l prevers ¢he mrepesed permit frore dirinishing the habitzt and stream
paszage fr~ B8APated gk toecias.

Tn this cege, the propesed peravit, if properly conditionad, will not dimiaich the local
public interzes deseribed shove, The provesad permit sheuld e cunditicnad to only be
available hor *he fow at the Tower RTC Cage is at least 18 ofs ond flow 2¢ the oronosed Bird
Gage is ot least 54 cfs. Thess flow thresholds will suppert the sirearnflow needed 2 rovide
optimurn hohi*ot and fish passage for adult salmonids thronghout Bipg Timrbher Creek. When
Proposed Parmit 74-16187 iz being exercised, these flow thresholds vill reduce the amount of
water availzhte for diversion on Big Timber Creek by 18 cfs during certain times of the early
irrigation raiec. When fhs 18 ofs byorse Qow is i effect, the weter will flow out of the Big
Timber o=k fraingze 1t will inarease streamflow and fish habitat in the upper Lembi River, a
reach that ¢an experience reduced flows dusing the snowmelt mnoff period.

Thiz arder orly decides 2 cartestad arplication far permsit hofore the Dapertment. Tt does
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not constitute a mitigation plan or a recovery plan for ESA-listed species. Compliance with the
local public interest conditions listed o7 the approved permit does not insulate Bird or other
water users on Big Timber Creek from the enforcement provisions of the ESA.

CONCLUSIONS OF LAW

Tke Applicants have satisfied their burden of proof for the elements set forth in Idaho Code
§ 42-203A(5). They have demonstrated that the proposed permit will not reduce the quantity of
water under existing water rights, that the water supply is sufficient for the proposed use, that the
application wes filed in good faith, and that they have sufficient financial resources to complete the
preject. The Applicarts heve also demanstated that the preposed pamit, i properly conditioned, is
not conivary to the cersarvation of witsr resorrces in the stite of Tdaha and will not conflicr with
the local putlic interast,

ORDER

IT IS HEREBY CRIIERED that Application for Permit 74-15187 in the name of Kurt W,
Bird or Janat B Bird s APPROVED with the fllowing slements and limiting conditions:

Currant Qwmn: %ot "W, Rird o Tavat B, Bird
Trior*y Darer Doieher 12, 2019
Sauree: Big Timber Creek tributary to Lembhi River
Reneficial Use: Irrigation
Season of Use: March 15 — July 21
Diversion Rate: 6.40 cfs
Point of Diversion: NWNW, Section 20, T15N, R26E (Home Ditch)
Mase of User 320 aoves
SY/STE, SERE, Sration B, TISMN, P26E
SW1/4, Section ¢, T15N, R26E
NENE, NWAE, Senttop 17, T15N, R26E.

Canditions of Aporoval:

. Suhject to all prior nights.

=X

2. Froof of spplisation of water to beneficial nee shall b submiited on or before June
10,

3. Use of water ander this sight inay be regulated by a watermaster with
reeponsibility for the disirilr#isr of water 2rong appropriators within a water
district. At the time of this approval, this water right is within State Water Districts
174} 20 AV
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4 Prior to the diversion and use of water under this right, the right holder shall
install and maintain acceptable measuring device(s), including data logger(s), at the
authorized point(s) of diversion and in accordance with Department specifications,
or shall obtain an approved variance from the Department to employ an alternative
method to determine and record the amount of water diverted.

3. Priot to diversion of water under this right, the right holder shall install and
maintain a locking controlfing works, subject to the approval of the Department, ina
manner that will provide suitabie control of the diversion.

& When noiifisd by the Denartment or by & watermaster with regulatory aythority
awer this right, the right holder shall report the amount of water diverted in
conpection sith this right. The report shall he subrritted in the manner and
frequency snecified by the Department or the watermaster.

7. This right does not grant any right-of-way or easement across the land of another.

S. Thisright i anly available when flow 2t the Bird Gzge (to be constricted in the
SEEW of Section 8. T1SH. RIEE) is ot least 34 ¢fz and flow at the Lower Big
Timber Creek Gage (ai the Highway 28 Bridge in the SWNW of Section 28, TI6N,
P26E) is nt leant 18 ofF

6. The right halder shall cease diversion under this right if the flow of Rig Timber
Crepr is exs than 54 ofs 21 the Bird Goge or is less then 18 cfs af the Lower Big
Tiniber Cresk Gage.

10. To facilitat: delivery of this tight, the right holder shall install, operate and
wraimein ehysize! devices = structurss that can accutately measire strearr flow at the
Tied Gage oie and the Lower Tig Timber Creek Cage s7e. Any measurement device
or stmctures must satisfy federal and stare fish passage wandards. Measurement data
1 be g’ leite (0 ¢4 watermaster on a real-time basis, The right holder may rely
on streamfAaw leta collected for state or federal agenaies to zatisfy this measurement

pondivion.

11, This right benefits from the subordination described in Paragraph 10(b)(6)(AXii) of
water rights 75-13316 and 77-11941 and mzy only be diverted when the mean daily
tischarge at the Szlmon River Shoun gage is greater than or aouat to 1,280 cfs.

17, This right vihes corehined vith all nther rights shell provide ne more then 0.02 cfs

sere ner more than 2.5 afe por acre 2 he fisld headgate fo- ingation of the place of

2 Teder tg the Fveivios and use of water under this approval, the right holder shall
comply with 2]l Fxderal and state fich screening and/or fich passage requirements.
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i4. Project construction shall commence within one year from the date of permit
issuance and shall proceed diligently to completion unless it can be shown to the
satisfaction of the Director of the Department of Water Resources that delays were due
to circurnstances over which the permit holder had no control.

=]
Dated this 22/~ day of May 2020.

T

,.C: i’&ﬁ.;&: L' W%W——
Gary Spacuran/
L¥rector
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CERTIFICATE OF MAILING

{s¥ :
I hereby certify that on the 2 1S _day of May 2020, I mailed a true and correct copy of
the foregoing ORDER ON EXCEPTIONS; FINAL ORDER, with the United States Postal
Service, certified mail with return receipt requested, postage prepaid and properly addressed to

the person(s) listed below:

US MAIL

RE: APPLICATION FOR PERMIT 74-16187

Kurt W and Janet E Bird
56 Lower Texas Creek Rd
Leadore, ID 83464

Robert Harris

Holden Kidwe!l Hahn & Crapo
PO Box 50130

Idaho Falls, ID 83405

Idaho Conservation League
Matt Nykiel

PO Box 844

Boise, 1D 83701

Deputy Attorney General
Michael Otr

PO Box §3720

Boise, ID 83720-0010

Travis Thoropson

Barker Rosholt & Simpson LLP
PO Box A2

Twin Falls, ID 83303-0063

Purcell Ranch Partnership
Kerry Purcell

98 Purcell Lane

Leadore, ID 2464

Kerry Purcell
1774 Lee Creek Road
Leadore, ID 83464

Penny Jane Ogden-Edwards
23308350 W
Perry, UT 84302

Kimberle English
Paralegal
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EXPLANATORY INFORMATION TO ACCCMPANY A
FINAL ORDER

(Required by Rule of Procedure 740.02)

The accompanying order is a "Fina? Order” issued by the department pursuant to section
67-5246 or 67-5247, Idaho Code.

Secticn 67-5246 provides as follows:

() Tfthe presiding officer is th agency heed, the presiding oficer shall issue a final
order.

(2)  Ifthe presiding officer issued a recommended order, the agency head shall issue a
final order following review of that recommended order.

13) T the presiding officer issued a preliminary order, that order becomes a final order
unless it is reviewed as required in section 67-5245, ldaho Code. If the preliminary order is
reviewed, the agency head shall issue a final order.

4 Vinless otherwise provided by statute or rule, any party may file 2 petition for
reconsideration of any order issued by the agency head within fourteen (14) days of the service
date of that order. The agency head shall issue a written order disposing of the petition. The
petition is deemed denied if the agency head does not dispose of it within twenty-one (21) days
after the filing of the petition.

(8% Tlnless a different date is stated in & final order. the order is effective fourteen (14)
days after its service date if a perty has not filed a petition for reconsideration. Ifa party has filed
a petition for reconsideration with the agency head, the final order becomes effective when:

fa) The petition for reconsideration is disposed of; or
(b)  The petition is deemed denied hecauss the agency head did not dispose of
the peiition within twenty-ope (21} days.

{6) A party may not be required to comply with a final order unless the party has been
served with or has actual knowledge of the order. If the order is mailed to the last known address
of a party, the service is deemed to be sufficient.

(7) A non-party shall not be required to comely with a final order unless the agency
has made the order available for public inspection or the nonparty has actual knowledge of the
order.
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(8)  The provisions of this section do not preclude an agency from taking immediate
action to protect the public interest in accordance with the provisions of section 67-5247, Idaho
Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days
of the service date of this order as shown on the certificate of service. Note: the petition must
be received by the Department within this fourteen (14) day period. The department will act
on a petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be
considered denied bv onaration of law. See section €7-5246(4) Idaho Code.

APPEAL OF FINAL ORDER TQ DISTRICT COURT

Pursuant to sections £7-5270 nd 67-5272, Idaho Code, a1y party aggrieved by a final
order or orders previously issued in a matter before the department may appeal the final order
and afl previonsty issued orders in the mattsr to district court by filing a petition in the district
court of the county in which:

i, A hearing was held,

if. The fina! agency action was taken,

iti. The party seeking review of the order resides, or

iv. The real nroperty or parsenel =roperty that vas the subject of the agency action is
located.

The anpeal must be filed within tweaty-zight (28) days: ) of the service date of the final
order, b) the service date of an order denying petition for reconsideration, or ¢) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later. See
section 67-5273, idaho Code. The filing of an appeal to district court does not in itseif stay the
effeciiveness or enforcement of the order under appeal.

Page 2
Revised July 1, 2010



EXHIBIT 2

Administrative Order

In the Matter of the Appointment of the SRBA District Court
tc Hear all Petitions for Judicial Review
oot 2 zpa t ont L NMadar Reucurce.
Jnvo ' ing _L..aie raron of iWat. - Rights

{Supremie Court of ine scate of luaho) (vec. 3, 20ud)



In the Supreme Court of the State of Idaho

IN THE MATTER OF THE APPOINTMENT OF )
THE SRBA DISTRICT COURT TO HEAR ALL )
PETITIONS FOR JUDICIAL REVIEW FROM THE) ADMINISTRATIVE ORDER
DEPARTMENT OF WATER RESOURCES )
INVOLVING ADMINISTRATION OF WATER )
RIGHTS )
)

WHEREAS pursuznt to 1.C. § 42-17C1A any person who is aggrieved by a final decision or order of the
Director of the Department of Water Resources is entitled to judicial review, and f
WHEREAS there is a need for consistency and uniformity in judicial decisions regarding the L

administratior: of water rights, and “

WHERFEAS the idako Supiems Coust has = constitutional responsibility to administer and supervise the
work of the district courts pursusnt io Art. 'V, £ 7 of the Ideho Constitution, and

WHEREAS the Snake River Basin Adjudication District Court of the Fifth Judicial District has
particular expert'se ir. the araa of water right adjudicetion,

IT IS HERRBY ORDERED that all patiticas for judicial revisw of ary decision regarding the
administration of water rights froim the Depariment of Water Resources shall be assigned to the presiding judge
of the Snake River Basin Adjudication Distict Coors of the Fifth Judicial District, Review shall bz held in
accord with Titls 67, Chapies 52 of the Idaho Code, except that, once filed, all petitions for judicial review shail
be forwarded to the cierk of the Snaie River Sasin Adjudication District Court of the Filth adicial District,

118 FURTEDR ORIERD thet the Sacke River Basin Adjudication District Court is authorized to
develop the procedural rules neceasary to implement this crdes.

IT IS FURTFIER CRDEFRED thet this order shull be effective the 1st dsy of July, 2010,

DATED this _~1_Zay of December 2309,

By Crder of the Supreme Court

Rl a

21 T, Risrnann, Chief Justice

ATTEST: i, Sisphen ¥, Keryon, Clark of the Supreme Coung
. of tha Stete of idaho, do hersby certily that the
C{M)M Kevpr— above s & true and correct copy of the _Qrdes...
. ST @nterod in the abuvs antiied cause and now on
Stephen W. Kenyon, Clérk record in my office.

LS L R

STEPHEN W. KENYON ik r

e e e L AT A A e oo - ‘Mf 5
e e T e e e e e e e e e e o e
== S —— S T o S




Administrative Order Adopting Procedures for the Implementation
of the idaho Supreme Court Administrative Order Dated December 9, 2009

Re: Rules of Procedure Governing Petitions for Judicial Review
¢ Zcticasfo Ll ra oy lud ment
of Dec iionsf .2 tl 21d "hc De yar me 1t o Water Re durces

(District Court of the Fifth Judicial District of the State of Idaho,
in and for the County of Twin Falls ) (Jul. 1, 2020)



e
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DESTRIC'll THE
STATE OF IDAHQ, IN AND FOR THE COUNTY OF TWIN F}T, S.

s s

[
) c
RE: RULES OF PROCEDURE ) i
GOVERNING PETITIONS FOR )  ADMINISTRATIVE OR -
JUDICIAL REVIEW OR ACTICNS )  ADOPTING PROCEDURESFOR &
FOR DELCARATORY JUDGMENT )  THE IMPLEMENTATION OF| | &
OF DECISIONS FROM THE IDAHO )  THE IDAHO SUPREME (FIUR
DEPARTMENT OF WATER )  ADMINISTRATIVE ORDER |
RESOURCES )  DATED DECEMBER 9, 20§ §
)

WHEREAS Idaho Supreme Court Adminisirative Order dated December 9, 2009,
declarzs thet 2t peai iy for fudic’al review made pussugir to Idate Code § 42-17C1A of any
decision from the Department of Water Resources be assigned to the presiding judge of e
Spake River Pasin Adindication District Court of the Fifth Indicia' Distric:, aad

WHEREAS idaho Supreme Court Administraiive Order daied December 5. 2009, vests
in the Snake River Basin Adjudication Lisirict Court of the Fifth judiciai District e auinority to
adopt procedural rules necessary to implement said Order.

THEREFQORE THE FOLILOWING ARE HEREBY ORDERED:

1. Filing of Petisier Tor Judicial Review ar Decknatery Judg rent A ction.
Pursuant io Ideho Code § §7-5272/1), ary party filing 2 petition for judicial review durstant to
Idaho Code § 42-1701LA . or 2n setion for declaratory judgmen, of any decisicn from the
Department of K ater Resouces shall file the same, together vith applicable fling fees, in the
district court of the county i whicli:

(2) the hearing was held; or

(b}  the final agescy action was taken; or

{¢)  theezggevad party masides or operates ifs princin™’ place of brsiness in Idaho; or

(@ the real properiy or pereonal property that vias the subject of the aganey decision
is located.

The filing poarcy shall also serve a courtesy copy «f *h2 petiticr. for fudicial review
or action for decleratorv judgment with the Snake River Basin Adjudication District Court of the
Fifth Judicial District at P.Q. Box 2707, Twin Falls, Idaho 83303-2707. Upon receipt by the

Department of Water Resorrmees of ». patition fer judicial review or action for declaratory
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judgment, the Departrent shall review the certificate of mailing and in the event it does not
show that a courtesy copy of the same was filed with the Snake River Basin Adjudication
District Court, then the Department shall forthwith forward a copy of the petition or action for
declaratory judgment to the Snake River Basin Adjudication District Court of the Fifth Judicial
District at P.O. Box 2707, Twin Falls, Idaho 83203-2707.

2. Reassignmert. Upon the filing of a petition for judicial review pursuant to Idaho
Code § 42-1701A, or an action for declaratory judgment, of any decision from the Department of
Water Resources, the clark of the district court where the action is filed chall forthwith issue, file.,
and concurrently serve upon the Devartment of Water Resources and ll other pant ies to the
proceeding before the Departinent of Water Resources, an Notice of Reassignment (copy

attached hereto), assigning the matter to the vresiding judge of the Snake River Basin

Adjudication District Court of the Fifth Judicial District for disposition and further proceedings.

Adse vpen istuance of the Notice of Reassignment, the clerk of the district court
where the aciion is filed shall forward a copy of the file to the clerk of the Srake River Basin
Adjudication District Court of the Tifth Judicial District at P.O. Box 2707, Twin Falls, Idaho
83303.2707.

i Case Numher. Al cases assizned to the Snake River Basin Adjudication District
Court of the Fifth Judicial District 25 described herein shall retain the case number and caption
assigred 1o them by the distrist court where the petition for judicial review cr action for
declaratory judyroent is originally filed,

4. Subseavent Filings, Following the issuance of the Motice of Reassignment, all
further dosuments filed or ntherwise sobmitted, and all further filing fees fi'zd or otherwise
submitted, shall be filed with the Snake River Basin Adjudication District Court of the Fifth
Judicial District £t 2.0, Bex 1767, Ta'n Falls, Idaho 83303-2707, provided that checks
representing further filing feas shal! be made rayable to the county where the arigiral petition
for judicial review or acticn for declaraiony indgment was filed.

8. * adging of Transerint and Record. Following the preparation and settlement of
the agerey tranccript =nd = ord, the Dapertment of Water Rescures shall trznsmit the settled
transcriot and reeard, i both paper and electronic form on CD ROM. to the clerk of the Snake

River Besin Adjudication Distidet Court of the Fifth Judicial District at P.O. Box 2707, Twin
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Falls, Idaho 83303-2707 within forty-two (42) days of the service of the pefition for judicial
review or action for declaratory judgment.

6. Participation in Hearings by Telephone and Video Teleconferencing (VTC).
Unless otherwise ordered by the Snake River Basin Adjudication District Court of the Fifth
Judicial District, telephone participation and/or VTC will be allowed in all hearings, except as
follows:

(@)  The court may require in person or VTC attendance as circumstances may
require.

()  The court’s notice satting hearing will specify participation restrictions, telephone
conferencing numbers and varticirant codes ard/or location of regionul VTIC feilities.

¢y  Speakerphores and celt phones often pick up background notse and/or cause
interfevence with semsitive courtroom equipment. Therefore, the nee of spezkershones and cell
phones are discouraged.

(dy  Place vour call to the court 2 few minutes prior to the scheduled start of your
hearing so that the clerk of the court may identify who is participating by telephone.

7. Resolation. This coust witl notify the clerk of the district court where the petition
for fudicial review or action for declaratory judgment was origing'ly fFled of the completion of
the case upon the hanrening of either:

(% the expiration of the time te appeal any decision of this court if no appeal to the
Idaho Supreme Court i3 filed; or

&Y the filing of the remittitor fram the Idaho Supreme Covet or Tdaho Court of
Appeals with this court in the event that an appeal to the Ideho Supreme Court is timely filed
following a decisinn ~Tthis conrt.

&, Dther Procedurs! Bules, Any procedurs for udicial meview ot speeified or
covered by this Order shel’ b= in noasrdence with Idaho Rule of Civil Procedure 84 to the extent
the same {s not contrary to this Order.

PATED this 4 davof  Ju 3*} 2010
LG

é 4
B W LLLVIAN

Prc-:s:dmg Tudge
Snake River Basin Adjudication
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IN THE DISTRICT COURT CF THE ___ JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF

RE: PETITIONS FOR JUDICIAL
REVIEW OR ACTIONS FOR
DECLARATORY RELIEF OF
DECISIONS FROM THE [DAHO
DEPARTMENT OF WATER
RESOURCES

CASE NO.

NOTICE OF REASSIGNMENT

R A S

WHEKREAS idaho Supreme Coutt Adininistrative Order dated December 9, 2009,
declares that all petitions for judicial review made pursuant to L.C. § 42-1701A of any decision
from the Department of Water Resources be assigned to the presiding judge of the Snake River
Basin Adjudication District Coust of the Fifth Judicial District, and

WHEREAS idatio Supreme Court Adrainistrative Order cated December 9, 2009, vests
in the Snoke River Basin Adjudication District Court the authority to adopt procedural rules
necessary to implement said Order, and

WHAREAS oo July 1, 2019, the Snake River Basia Adjud’cation District Court issued an
Adrninistrative Order regarding the Rule of Procedure Governing Petirions for Indicial Review
or Actions tur Declaratory Relizf of Decisions from the Idaho Depzrtment of 'Water Resources.

THRPEFORE THE 7OLLOVWING ARE HERERY ORDERED:

The above-nattay is hereby assigned to the presiding jadge of the Snake River
Basin Adiudication District Court of the Fifth Judicial District for disposition and fiarther
proceedings.

2. AN Ather documents Sled or otherwise submittad In this iwatter, and all further
filing fezs filed or otherwise submitied in this matter, shall be filed with the Sagke River Basin

Adjedieatior Thntrizs Caurt of the Fifh Judicial Distriet at P.O. RBax 2707, Twin Fells, Idaho
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83303-2707, provided that checks representing further filing fees shall be made payable to the
county where the original petition for judicial review or action for declaratory judgment was

filed.

DATED this ___ day of , 2010.

CLERK OF THE DISTRICT COURT

By:

Deputy Clerk

NOTICE OF REASSIGNMENT



