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COMES NOW, the Petitioner City of Pocatello (“City™), by and through its undersigned

counsel, and hereby files this Petition seeking judicial review of a final agency action.



STATEMENT OF THE CASE

1. This is a civil action pursuant to Idaho Code §§67-5270 and 67-5279 seeking
judicial review of the Order Designating the Eastern Snake Plain Aquifer Ground Water
Management Area of the Director of the Idaho Department of Water Resources (“Respondent™),
In the Matter of Designating the Eastern Snake Plain Aquifer Ground Water Management Area

entered November 2, 2016 (“Order”). The Order is attached hereto as Exhibit A.

2. On Jaly 7, 2016, the Director sent a letter to potentially interested water users
stating he intended to consider creating a Ground Water Management Area for the Eastern Snake
Plain Aquifer. A copy of the letter is attached hereto as Exhibit B. The letter invited
“[plotentially affected water users™ to attend one or more of ten (10) public meetings scheduled
across Eastern Idaho between July 25, 2016 and July 28, 2016. Petitioner Pocatello submitted
public cornment to the Director on September 2, 2016. On November 2, 2016, without further

opportunity to participate, the Respondent issued the Order.

JURISDICTION AND VENUE

3. This petition is authorized pursuant to Idaho Code §§67-5270 and 67-5279.
4. This Court has jurisdiction over this action pursuant to Idaho Code §67-5272.

5. Venue lies with this Court pursuant to Idaho Code §§ 42-1401D and 67-5272.
Respondent’s final action was taken at its headquarters in Ada County, Idaho. Pursuant to the
Idaho Supreme Court’s Administrative Order issued on December 9, 2009 “all petitions for
Jjudicial review of any decision regarding administration of water rights from the Department of
‘Water Resources shall be assigned to the presiding judge of the Snake River Basin Adjudication

District Court of the Fifth Judicial District.” The SRBA Court’s procedures instruct the clerk of
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the district court in which the petition is filed to issue a Notice of Reassignment. Pocatello has
attached a copy of the SRBA Court’s Notice of Reassignment form for the convenience of the

clerk (Exhibit C).

6. The Director’s Order is a final agency action subject to judicial review pursuant to
Idaho Code §67-5270(3). The Order was designated by the Respondent as a final order issued
by the Department pursuant to Idaho Code § 67-5246, and no hearing was held before the Order
was issued. On Nc;vember 16, 2016 Pocatello filed a Petition for Reconsideration, attached
hereto as Exhibit D. The Respondent did not issue an order in response, and said Motion was
denied by operation of law pursuant to Idaho Code § 67-5246(5)(b). On December 20, 2016 the
Coalition of Cities filed a Petition for Clarification, attached as Exhibit E. The Director issued a
Response to Petition for Clarification on December 30, 2016, attached as Exhibit F. Accordingly

Petitioner exhausted all administrative remedies prior to filing this Petition.

PARTIES
7. Petitioner City of Pocatello is a municipal corporation of Idaho.
8. Respondent Idaho Department of Water Resources is a state agency, with its main

office Jocated at 322 E. Front Street, Boise, Ada County, Idaho, 83702. Respondent Gary

Spackman is the Director of the Idaho Department of Water Resources.

AGENCY RECORD

g, ‘No hearing was held in this matter before issuance of the Order, and there is no
transcript. The Director received public comments. Pocatello requests preparation of a record.
The person who may have a copy of the agency record in this matter is the Director’s

Administrative Assistant, I[daho Department of Water Resources, 322 E. Front Street, P.O. Box
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83720, Boise, Idaho 83720-0098, Telephone: (208)287-4803, Facsimile: (208) 287-6700, email:

Deborah.Gibson@idwr.idaho.gov.

The undersigned attorneys certify that:

10.  Pocatello has paid the clerk of the agency the estimated fee of $50.00 for the
preparation of the record. Pocatello is exempt from the filing fees with this Court pursuant to

Idaho Code § 67-2301.

11. Service of this appeal has been made on the Respondents and all required parties

at the time of the filing of this Petition with the Court.

ISSUES ON APPEAL

Pocatello requests judicial review of the following issues while reserving the right under
LR.C.P. 84(d)(5) to assert additional issues and/or clarify or further specify the issues for judicial

review stated in the petition or which are discovered later:

1. Whether the Order violates this Court’s decision regarding serial orders in its Order on
Petition for Judicial Review, July 24, 2009 (Case No. 2008-551).

2. Whether the Order is consistent with the Director’s duty to conjunctively administer
water rights consistent with the Court’s decision in Idaho Ground Water Assoc. v. Idaho
Dep't of Water Res., 160 Idaho 119, 369 P.3d 897 (2016), reh'g denied (May 9, 2016).

3. Whether the Director’s Order is an abuse of discretion and arbitrary and capricious.
4. Whether the Director’s Order complies with 1.C. §42-233b.
5. Whether the Order is supported by substantial competent evidence.

6. Whether Director erred when he exceeded his authority, and violated constitutional law,
statutory provisions, and administrative rule requirements by issuing a final order without
abiding by the procedural requirements of a contested case.
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Respectfully submitted this 3™ day of January, 2017.

CITY OF POCATELLO ATTORNEY’S OFFICE

L SHL

A. Dean Tranmer

WHITE & JANKOWSKI, LLP

Attorneys for the City of Pocatelio

By

Sarah A. Klahn

WAL

Mitra M. Pemberton
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CERTIFICATE OF SERVICE

T hereby certify that on this 3 day of January, 2017 a true and correct copy of the foregoing CITY
OF POCATELLOQ’S NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW was served
on the following by the method indicated below: '

Sarah A. Klahn
White & Jankowski, LLP

Gary Spackman, Director IDWR
322 East Front St

P.O. Box 83720

Boise ID 83720-0098
gary.spackman(@idwr.idaho.gov
deborah.gibson@idwr.idaho.gov

__ U.8. Mail, Postage Prepaid

__ Hand Delivery

_X _ Overnight Mail — Federal Express

__ Facsimile 208-287-6700 Phone 208-287-4800
_ X FEmail

Garrick Baxter
IDWR

P.O.Box 83720
Boise ID 83720-0098

_X__U.S. Mail, Postage Prepaid
__ Hand Delivery
__ Overnight Mail — Federal Express
Facsimile 208-287-6700 Phone 208-287-4800

garrick.baxter@idwr.idaho.gov X FEmail
Scott L. Campbell _ X U.8. Mail, Postage Prepaid
Matthew J. McGee Hand Delivery

Sarah A. McCormack

Moffatt, Thomas, Barrett, Rock & Fields, Chartered
101 S Capitol Blvd, 10th Floor

P.O. Box 829

Boise, 1D §3701

sle@moffatt.com

mjm{@moffatt.com

sam@moffatt.com

Federal Express Overnight
Facsimile 280-385-5384 Phone 208-345-2000
X__ Email

Randall C. Budge

Thomas J. Budge

Racine Oison Nye Budge & Bailey Chartered
201 E Center St

P.0O.Box 1391

Pocatello ID 83204-1391

rch(@racinelaw.net

tjbi@racinelaw.net

_X U.8. Mail, Postage Prepaid

__ Hand Delivery

_ Federal Express Overnight

__ Facsimile 208-232-6109 Phone 208-232-6101
_ X Email

bjh(@racinelaw.net
Chris Bromley X _U.S. Mail, Postage Prepaid
McHugh Bromley PLLC Hand Delivery

380 8 4th St Ste 103

Boise ID 83702
cmchugh@mchughbromley.com
cbromley@mchughbromley.com

Overnight Mail ~ Federal Express
Facsimile 208-287-0864 Phone 208-287-0991
X _ Email
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A.Dean Tranmer

City of Pocatello

P.O. Box 4169
Pocatello ID 83201
dtranmer{@pocatello.us

_X 1.5, Mail, Postage Prepaid

___ Hand Delivery

_ Overnight Mail — Federal Express

__ Facsimile 208-234-6297 Phone 208-234-6149
X Email

John K. Simpson

Travis L. Thompson

Paul L. Arrington

Barker Rosholt & Simpson
163 2nd Ave. West
P.O.Box 63

Twin Falls ID 83303-0063
tit@idahowaters.com
jks@idahowaters.com
pla@idahowaters.com

X U.S. Mail, Postage Prepaid

Hand Delivery

Overnight Mail ~ Federal Express

Facsimile 208-735-2444 Phone 208-733-0700
X Email

W. Kent Fletcher

X __U.S. Mail, Postage Prepaid

Fletcher Law Office Hand Delivery

P.O. Box 248 Overnight Mail — Federal Express

Burley, ID 83318 Facsimile 208-878-2548 Phone 208-678-3250
whkf@pmt.org X __ Email

Robert E. Williams

Williams, Meservy & Lothspeich, LLP
P.O.Box 168

Jerome, ID §3338
rewilliams@wmlattys.com

X 1.5, Mail, Postage Prepaid

Hand Delivery

Overnight Mail — Federal Express

Facsimile 208-324-3135 Phone 208-324-2303
X Email

Candice McHugh

McHugh Bromley, PLLC

380 S. 4" St., Suite 103

Boise, ID 83702
cmchugh@mchughbromley.com

X U.S. Mail, Postage Prepaid

Hand Delivery

Overnight Mail — Federal Express

Facsimile 208-287-0864 Phone 208-287-0991
X _Email

Albert P. Barker

Barker Rosholt & Simpson, LLP
P.O. Box 2139

Boise, ID 83701-2139
apb@idahowaters.com

X U.S. Mail, Postage Prepaid
Hand Delivery
___ Overnight Mail — Federal Express
Facsimile 208-344-6034 Phone 208-733-0700
X Email
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF DESIGNATING THE. |  ORDER DESIGNATING THE
EASTERN SNAKE PLAIN AQUIFER.  EASTERN SNAKE PLAIN
GROUNXD WATER MANAGEMENT AREA | AQUIFER GROUND WATER
MANAGEMENT AREA

The Director (“Directar™) of the Idaho Depariment of Water Resources (“Departroent™}
fipds; concludes and orders as follows:

FINDINGS OF FACT

Procedural Backeround

1. On July 77,2016, the Director sent a lefter 1o potentiaily interested water users
statiag that she Department “is considering creating a ground water management arga for the
Eastern Snake Plain Aquifer (ESPA)” Lir. from {}ary Spackoan, Dir., Idaho Dept. of Water
Res. to Interested Parties 1 (July 7, 2018} (“Leter™).) The Lerter invited water users to
participate in public meetings seheduled by the Disector. The purpose of the public méetings-
was to provide water users and intevested pErsons.an epp::;fmmy 10 learn more absm% the possible
ground water managément area and 10 express theil views regarding the proposal.” Id. The,
Eetrer stated that “{ajfter hearing from water users at the public meeting and considering the
issues,” the Directar would “decide whether a ground water management area should be
created.” Id. '

2. The Letier discussed historic trends of declining ESPA water levels, Suake River
flows, and spring discharges that had begun inthe 1950¢ and had continued steadily, despite
brief “periods of recavery.” Jd. The Lefter also stated that “[w]ater users and the Water
Resources Board.are undertaking efforts to enbance recharge and reduce ground water pumping
1o counter the deciines,” but “future conditions, including climate and water use practices are
nnknown.” fd, a2,

3 The Letter stated that pursuant to Tdaho Code § 42-233b, the Director is
althorized to designate “ground winer management areas,” that the-statute “identifies several
potential tools available to the Director withina ground waler management ares 10 properly

'A copy of the letter s on the Diopariment’s website at: bitps/fwsw idwr idahio gov/iHes/ground
water mwmtfzi}zf;ﬁ?{}?—l@iw -to-Waters-Users-frome Cary- -Bpachkman- R&?rap@seﬁ -ESPA-CYWMA pdf

* The Depertment slso issucd a nows rélease on July T3, 20186, regarding the meetings:
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mahdge the resource,” and mm “formation of a ground water managesment area would have
distinct advantages” over &cimsms&mg only through. mﬁ}uncme management defivery calls,
‘because the B@g}mmsm can “consider the aguifer as a whole”” Id. at 2-3) The Lefter stated
“[tthe guestion is whether the ESPA is approaching the conditions of acritical ground water area
{not having sufficlent ground water to provide & reasonably safe supply.)” . ar 2.

4. The Letter also stated that “{olne of the issues needing considerstion will be the
areal extent of the ground waler mandgement area,” and that “[tThe Deputment’s techiical
information suggests that the ared that impacts water stored in the ESPA and spring discharge
extends into m%:migzy basins,” Jd.at3. The Lerter listed twenty-two wibutary basins and stated
that “[w]ater users in those areas are imvited (o participate” in the public meetings. Jd. 883, The
m‘imtan hasins listed in the Lerrer included the Big Wood River basin. I at 3.

3 On July 25, 2016, the date of the first public meeting (in Haileyy, Sun Valley
Company filed with the Department a Petition for Decluratory Riuding Regarding Creation of
ESPA Ground Weter Mandageient Area ("Perition”). Sun Velley Company filed an.Amended
Fetition ﬁ:r Declaratory Rullng Regarding Creation of ESPA Growmd Water Management Area,
on July 29, 2016 { “Amended Perition”). Sua Valley Company filed a Second Amended Petition
far Declaraory Ruling Regarding Creation of ESP& Grownd Water Managemenyt.Area, on
Octeher 19, 2016 (" Second Amended Perition™.? The Petition, the Amended Petition, and the
Second Amended Petition (collective] v, “Petitions™ seek declaratory rulings pursuant to Idaho
Code § 67-5232 and Rule 400 of the Department’s Rules of Procedure (IDAPA 37.01.01.400).

6. As discussed inthe Order Denying Petition for Declaratory Rulings, which is
issued herewith, the Peritions raised anumber of the same factual and legal issues that were.
alreadty pending before the Department in considering whether o designate a ground water
management area for the ESPA.

7. The Departent conducted the public meetings referenced in the Letfer on'the
scheduled dates (July 25-28) at the scheduled times and locations; Department staff in
attendanee at the public meetings included the Director, Special Advisor to the Director Rich
Rizby, and Hydrogeologist Sean Vincent. The Director began gach meeting with opening.
comments. Rich Rigby presented the legal, factual, and policy aspects of designating an ESPA
ground water management area. Sean Vincent presented technical information in a presentation
titled “Hydrologic Considerations for the Possible Establishinent of a Ground Water
Management Area for the Eastern Snake Plain Aquifer” (“ESPA GWMA Presentation™). After
the Depariment presentations, the public commented and asked guestions. At the conclusion of
the public participation, the Director closed each meeting with remarks, The Director invited
writter comments, o be submitted by September 1. The Department recorded the audio
presentations and public statements for all the public mestings except the Terreton meefing.”

Ez'%a'ﬁan"sé’gi;iﬁ}é Compady also filed with the Depirtment on Oolobed 19, 2010, the Declarition of Leni
Pagar wisd e Declaration of Maria Gemboa,

Vet o technical probiém, there is no audio recording of the bublic meeting in Terreton,
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8. At the public meetings, the Depatmint presented hydrologivinformation about
the possible “areal extent” of an ESPA ground water management area, including information
about tributary basins. The Department also discussed possible administration of ground water
in a ground water manegement drea designated under Idaho Code § 42-233b. Comments and.
guestions at the public meetings, and subsequent written comments, addressed many of these
same matters, Some atdendess and commenters opposed designationof ag ESPA ground water
management area of inchusion of tributary basisis, while others supported oo or both.”

9. Some of the comutients and questions at the public meetings, and subséquent
written comments, raise issues-of the Interpretation and application of the CM Rules and Idsho
Code § 42-233b in specific and pessibly unigue factual circumstances. Some of the comments
and guestions seek further factual or techuical infermation rogarding the basis for desi gnatingan
ESPA ground water management area, or assert that adcistwnai information is necessary before a
ground Water management area cah be desipnated. Scme of the comments and guestions seek
further factual or technical information regarding whetherindividual tributary basins {such as the
Big Wood River basin) should be ineluded 1o an ESPA ground water mansgement area,

The Bastern Snake Plain Aquifer (RSPA)

10, The ESPA is defined as the aquifer underlying an area of the Eastern Snake River

Plain. The ESPA is about 170 miles long and 60 miles wide as delineated in the report
‘Hyﬁimmgy and ﬁxgitai Simulation of the Regional Aquifer System, Eastern Snake River Plain,
idaho,” U.5. Geological Survey Professional Paper 1408-F; 1992, excluding areas lying both
south of the Snake River and west of the line ssparating Sections 34 and 35, Township 10 South,
Range 20 East, Boise Meridian. Final Order Regarding Rangen, Inc.’s Petition for Delivery
Call; Cursailing Ground Water Rights Junicr 1o July 13, 1962, In'the Marner of Distribution of
Water to Water Right Nos. 36-02551 and 36-07694 (Jan, 29, 2014) (“Final Rangen Order™) at.
15, Rangen, hc. v. IDWER, 159 Idakio 798, 802, 367 P.3d 193, 197 Q013); Clear Springs Fpods,
Inci y. Spac&mam 150 1daho 790, 793, 252 P.3d 71, 74 (201 1Y; Opinion Constinging Findings of
Faet, Conclusions of Law and Recommendation, In the Master of Distribution of Warer to
Various Water Rights Held by or for the Benéfit of A&B Irrigation District, et al, {Apr. 29, 2008)
(“SWEC Delivery Call Recommendation™) al 3.

H:  The ESPA s alarge and highly productive aquifer composed predominantly of

fractured Quatemary basalt havmcr an aggregate thickness that in-some locations may exceed
-several thousand feet. ka‘;«dm?ggic Framework of the Snake River Plain, USGS Professional
Paper 1408-B, Plae 3 (1992); Final Rangen Order 2t 15, SWC Delivery Call Recommendation &t
3; Williar G. Graham & Linford J. Campbell, Ground Water Resources of Idaho (IDWR, Aung.
1?33} at 16, 29; ldakio State Water Plan {Edaha Water Res. Bd,, Nov, 2012) (“2012 State Water
Flan™ st 51; Rawngen, 159 Tdaho & 802,367 P.3d at-197; Enhanced Snake Plain Aqum WModel
Version 2, 1—Final Report (IDWR 20 iS} ("ESPAM 2.1 Final Report”y at 8-9, 11, The basalt
g&ﬁemiiy decreases in thickness toward the marging of the aquar Clegr Springs Foods, 130
Idaho at 793:94, 252 P.3d al 74-75; ESPAM 2.1 Final Reporta1 12, The fractured Quaternary

? pubitic comment tetlers can be viewed of the Departivent’s websits at: httpsi/www idwr.idaho.gov/water~
ngﬁtsigraumi«%a%ﬁ»mzsmgemem{» aregsfproposed B,
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basalt is generally characterized by high hydraulic conductivity. Final Rangen Orderat 15
Clear Sprisigs Foods, 150 Idaho ar 793-94, 252 P.3d ar 74-75, The presence of interbedded
sediments, a volcanic Tift zone, and Jess permeable basalts result in lower hydravtic conductivity
in some aress of the sqnifer. Final Rangen Grder st 15, SWC Delivery Call Recommendation at
3 N aiaisia areas of }{}wer iﬁ}f{iz‘ﬁuhc c{mdﬂcmﬁy are m t%}e v;c:m&tv Qf Mu{i Lalke a.nd i zi“ze

'fé’;e: Mﬁﬁﬂ to }ust wezﬁ{ {}f American Faiiﬁ Reservoir, i‘“ inal Kﬂﬁgm {?rzfer at 25 2? ESPAM 2 !
Final Report at 12. ‘While overall ground water movement through the ESPA is fromthe
northeast to'the southwest, Aquifer Recharge Committes Minutes (May 2? 1993, App. A, O
Hydralpgic Considerations for the Possible Establishmentof a Ground Waier Muariwgeiment Ared
for-the Eqstern Snake Plain Aguifer (IDWR, Jul. 25,2016} (“"ESPA GWMA Presentation’) 8t 6;
ESPAM 2.7 Finul Report 21 12, there can be local variations in the ditection and rate of ground
water movement. Aquifer Recharge Committee Minutes (Oct. §; 1993 at 3); SWC Delivery Call
Recommendation st 3. For instance, areas of lower hydraulic conductivity impads the
transmission of ground water through the aquifer, and can influence the direction of ground
water movement. daho Ground Water Assoc, v. Idaho Dep't of Water Res., 160 Tdaho 119,
369 P.3d 897, 913 (20 16y 8 W Delivery Call Remmmmdaﬁm a3

e

%2 The ES?A'&.s hy{frauﬁcaﬁy mnﬁamed :c surfm& wates sources, m{:}ﬁdm{r i%ze
@réer at 15 ’?WC K}észgz }f CﬁEf }%emmmmdafwn at.3; 2{:35 2 §§£ZE€ Wm"er f’ian 2t 51; ﬂaﬁg' i
159 Idaho at 798, 802, 367 P.3d at 197, Clear Springs Foods, 150 Iaho at 793-94, 252 P3d &t
74-75. The ESPA. discharges 1o the Snake River at seyéral locations, notably sprisigs in the
American Falls reach sbove Milner Dam, and in the Thousand Springs reach below Milner Dam,
Aguifer Recharge Committee Minutes (May 27, 1993, App: A, ©); id, (Oct $,1993 at 3): Final
Rangen Order at 15, Rﬂﬂg&:ﬁ, dnc. vi IDWR, 159 Tdaho 758, 802, 267 P.3d 193, 197 {’3{3};%}
FSPAM 2.7 Final Report at 13. Surface water sources hydraulically connecied to the ESPA may
sither gain water from the ESPA or lose water to the ESPA.  Aguifer Rechafga Committee.
Minmies (Aug, 5; 1993 at 13 id {Sep 8 1993 App. A 8t 3); SWC Delivery Call

Recommendation at 3; 2012 State Water Plan at 51; Clear Springs Foods, 150 Idatio at 793-94,
252 P.3d at 74-75; ESPAM 2.1 Final Repost at 14, The existence and magnitude of sarface
water source gains or 1osses in any particular location depends primarily o local ground waler
elevations and kydraulic conductivity of the fterconnecting geologic structure, Aquifer
Rmharva ﬂ@mm Mmutm {Aag 3. 1‘993 at 4%} F ;ml }%‘fz;zge?z @rdzzr at 1§ Eé Rangm, 159
ESPAM 2.4 szzi R&pgﬂ‘ at M Lacai gmuﬁd watez aievatmns in ium can ‘z}e mﬁu&nc&é by
fstural svents (e.g., procipitation or drought, ssepage and vnderflow from tributary basips),
human activities {e:g.; ground water wsthdmwais surface water irrigation préctices, or managed
fecharge), and the gaaiegsc struchure and hydmuhc conductivity of neaﬁ}y portions of the ESPA
and/or tributary basins. Aquifer Recharge Coramitice Minutes {Aug. 5, 1993 at 4-5)

13, A Tuibutéry basin” is 4 basin that contribules waier 1o the ESPA, even in small or
intermittent quantities. The water in the ESPA comies primarily from ‘iﬂbﬁtd?}f hiasing, either
sroundwater underflow from tributary aquifers or water in tributary streams that infiltrates:
directly through the streambed and into the ESPA or indirectly when it 15 wsed for irrigation.
ESPAM 2.1 Final Reporr at 99, Figure 8; BSPA GWMA Presentation.
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14.  Ralston and others concluded that-every acre-foot of water consumptively used in
the tritutary basins ultimately redaces the flow of the Snake River, Ralston, . R, Broadhead,
R, and Grant, D. L., 1984, Hydrologic and Legal Assessment of Ground Water Management
Alternatives for Idaho: Tdaho Water Resaumes Research Institute, Technical completion Report
WRIP/ATIEOS, Umvemty of Idaho, Moscow, Idsho, 159 p: ESPA GWMA Presentation;
Aquifer Recharge Committes Minutes, Consumptive use in tnbutary basins generally reduces
storage in the ESPA because the aguifer is Wvdraulically connected 1o the Snaks River.

15, The following “rributary basing” contribute water to the ESPA;

Clover Creek Birch Creek Palizades Creek Bannock Creek
Thorn Creek Medicine Lodge Creek Willow Creek Rock Cregk

Big Wood River Beaver Creek Blackfoot River- Raft River
Little Wood River  Camas Creek Ross Fork Goose Creek
Big Lost River Henry's Fork Portnenf River Big Cottonwood
Little Lost River Teton River Cresk

ESPA GWMA Preséntation; Letier.

16.  Offen aquifers in the wributary basins differ from the ESPA in that the uibutary
aquifers ar¢ Coimposed primarily of naterials other than Quaternary basalt, such as alluvial
scdimients. While all of these tributary basins are hydraulically connected to the ESPA, the
nature and extent of hydraulic conpection varies. Many of these tributary basing are
hydraulically connecied to the ESPA by a.combination of ground water undesflow and seepage
from tributary streams. Some are connected primarily by ground water inderfiow while others
are.connected fo the ESPA primarily by seepage from tributary streams. ESPA GWMA
Presentation; Graham & Campbell, Ground Water Resources of Kého.

17, In some tributary basing these are water supply, use, and management issues that
are specific or uniqué to the individual basin, Examples are the Big Lost River basin and-the
Portnenf River basin. Seome water supply, use, and management issues are alreasiy bem@
addressed through local efforts. The Director has designated ground water mianagement areas or
critical ground water areas in some of the tributary basing, Examples are the Artesian City,
Cottonwood, West Cakley Fan, and Oakley Kenyon Critical Ground Water Areas in the Goose
Creek basin '

18, The ESPA is a vital source of water for the Sdte of Tdaha, Approdimatelva
million acres of land on the Snake River Plain are hrigated by ground water pumped direcily.
from the ESPA. The ESPA is hydranlically connected to the Snake River and indirectly supports
surface water irrigation of roughly dnother million acres. ESPA-supported agriculture is crucial
to Idahe's food supply and 1o the economies of communities across southern Idaho.
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ESPA Storage & Spring Discharge Trends

19 Initial krigation development in Idaho began in the second half of the 19 cenrary
when water was diverted from the Snake River and its triba;aﬁﬁs by canals and ditchies and
delivered t0 crops in the field. Under this system of “gravity” or *flood” irrigation, the reliable.
irrigation season flow of the Snake River above Milner Dam had been fully appropriated by the
garly 1900s. Much of this irrigation water was-not consumed by crops, however, but rather
seeped into the ground. This “incidental” rechargt significantly Increased sforage in the BSPA
and spring discharges into the Snake River. Before ground water development of the ESPA
began in earnest in the early 19506, the ESPA gained an estimated 17 million acre-feet (“AF”) of
storage. Spring ﬁi%harges wrto the Snake River in the canyon downstream from Milner Dam
increased from their pre-irrigation era levels of approxinvately 4,200 cubic feet per second (“cfg”}_
to more than 6,500 cfs, ESPA GWMA Presentation; Letfer; 2012 Staté Water Plan Aguifer
Recharge Committes Minutes,

20, Large scale ground water development of the ESPA began fu the Tate 1940s using
vertical turbine pumps powered by selatively inexpensive eleciricity from Taho Power
Company™s hydropower projects in the canyod downgtream {rom Milner Dam, During the same
period, the amount of “incidental” recharge fo the ESPA began decreasing as & result of
conversions from “gravity” of “flood™ irrigation to more efficient systems- {such as sprinklers),
2012 State Water Plan; Aquifer Recharge Commitres Minutes.

21, Someindividnals gnd entitiey suggest In their written comments that existing
hydrologic data does not support a conclusion there is insufficient ground water to provide a
radmmbie safesupply Tor existing uses in the basin, - See Liv. from Rob Hardds, stiormey for the
City of Idaho Falls, to Gary Spackmen, Dir. of Tdaho Dept. of Water Res. 3 (Sept. 1, 2016
Hydrologic data.describing the combined ESPA Snake River system demonstrates otherwise.
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22, ESPA storage and spring discharges began 10 decling duein part 1o the increased
ground water pumping and z%m deécresse i “incidental” recharge; droughts and changes'in
ctopping patterns-also centributed to the declines, 2006 8.C.R. No. 1362006 Idaho Sess. Laws
1392); Aquifer Recharge Committes Minutes {May 27, 1993 & App. A, O id. {Aug 5, 1993 at
5,13-14 & App. Aat2-3, App. Cat 1, App. Dat 7)id. (Sep. 8, 1993 App. A ot 7); Final
Rangen Order gt 12 {discussing the reasons for declines in spring flows); SWC Delivery Call
Recommendation at 5-7; 2012 State Water Plan st 52: ESPA GWMA Presentation at 23; IWREB
Web Page for ESPA CAMP {https:/fwww.idwridaho gov/waterboard/WaterPlanning/CAMP/
ESPa/default, iztm} ESPAM 2.1 Final Repierr at 13-15. The following flovre illnstrates the
change in aguifer storage content and combined spring discharges from 1912 w2015,
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23, Between 1952 and 2013, ESPA storage decreased by an estimated 13 million AF,
and spring flows at Thousand Springs dropped from a peak of approximately 6,700 cfs to 5,200,
ofs: See Aguifer Recharge Committee Minutes {Ma}? 27, 1983 App. 98] ({Efssa‘:rzbmﬂ dechnes
from 1953 to 1993 id. (Aug. 5, 1993 App. € at 1) {describing spring discharge wrends from the
carly 1900s 10 19937;. id. (Sep. 8, 1993 App. A at 7} (describing ESPA water levels and spring
discharges); Final Rangen Order at 11 {stating that spring flows in the area of the Curren Tunnel
“declined by over 33 ¢fs between 1966 and 20177 "); id. at 16 (discussing declines in aguifer
levels and spring flows from 1980 to 2008); 2012 Siate Water Plan at 52; ESPA GWMA.
Presintarion at 9; 10-22, 24; Rangen, 159 Idabo at 802, 367 P.3d 4t 197, From 1980 to 2013,
ESPA storage declined by an even greater sverage of 260,000 AF annually desonstiating that
declines in the aguifer are accelerating. ESPA storage and Spring discharges have eontinued (o
decline since 2013, ESPA GWMA Presentarion st 9, 1022, 24. "Whilé there Have bees hrief
peripds of recovery {increased aquifer levels and spring discharges), the overall downward wend
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of decreasing ESPA storage and spring discharges has continved. 2006 S.C.R. No, 136 (2006
Idaho Sess. Laws 1392); Aquifer Recharge Committee Minutes {Sep 8, 1993 App. A at7)
{describing ESPA water levels and spring discharges from 1900 to 199&) ESPA GWMA
Preésentation at 9, 10- 22 24, Each recovery peak is lower than the previous peak, and each
declining trough is Tower than the previous trough. Aguifer Rechargs Committee Minutes {May
27,1993 App. B); ESPA GWMA Presentation at 9, 10-22, 24,

24.  The following figure fllustrates spatially distributed changes in water surface
elevations within ESPAM from 1980 10 2013, Chenges in water surface elevations are based on
mass water level measurements conducted hy the IDWR and the United States Geologie Survey
{“USGS") in 1980 and 2013, In that time, total aquifer content declined by approximately six
million AF. Between 1980-2and 2013, the average depth to water surface across the entire ESPA
declined by approximately 14 feet.

Water Level Change - Spring 1980 To Spring 2013

5,000,000 AF

444 Wells
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35, The following figure illustrates declinig dischatge from the ESPA From 1958
to pr&sam raac‘fi gams fmm Mxiﬁer to ng Hiii fﬁaﬁxe %een in caﬁtmueas éecha@-_ '??he gam in
dlgc:harge m ?hﬁ T%wuganﬁ S;fﬁfmgs BFER, bu’{ also mckxdm mnmbﬁ%n fsom SOULCES qu»::h 88
surface water tribularies, irrigation return flows; 4nd ground water discharge from sources south
of the Snake River. The figors quantifies the {ma.’a reach gain in acre-feet for the period
November through February for years 1938 through 2016,
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The reach gain between Milner and King Hill was caleulated by subtracting flow measured at
Milner from flows measured at King Hzii The total reach gam volume was quantified during the
non-irti gfm{m months when ESPA spring dz&charga comprises the largest contribution of the
reach gains volume énd minimizes the coptributions {rom tributary inflows and impacts from
irrigation practices: While there are annual fluctuations in the Milner to King Hill reach gain, the
overall volume decreased at an approximate rate of 8,000 AF per year over the 5% year pariod.
The totzl difference in flow from 1958 to presént is approximately 500,000 AF.

1958 to present was chosen a8 she peried of aanlysis 25 it represents the “modern” sperating conditons on the
Snake River above King Hill, The“modern” designation chazacterizes operations as they have exisied since the.
completion and operation of the Palisadés Dam and the | implementation of the Winter Water Savings Agrecments
birween the United States Bureau of Reclamation and the storage water spaceholders of American Falls, Jackson,.
and Palisades Reservairs, Inadditicn. a Jarge number: of water rights diverting grownd water from the BSPA and.
spring water fmm the Thousand Spmgs comgﬁex sere izsms&d and décreed afier 1938 and are currenily
adminisiered by (e Department.
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26.  Aspartof the consideration of whether there is “sufficiont groiind water to
provide a reasonablysafe supply for irrigation of cultivated lands or other uses in the basin,”
other hpdranlically connected sources must be considered: Hydraulically connected water-
sources include the Snake River and spring complexes in:the American Falls and Thousand
Spring areas. The aguifer discharges 1o the Snake River, increasing gains in the Snake River:
Increased gains in the river are subsequently diverted onto the Bastern Snake River Plain for
‘rrigation and other uses.

27.  Martin-Curres Tupiniel Is the decreed water source for eleven irtgation water
rights with a total anthorized diversion rate of 11.29 cfs and three fish propagation water rights
w;th a total agthorized diversion rate of 75.99 cfs. IDWR began monitoring discharge at the
Martin-Curren Tunnel in 1993, following: complatnts of insufficient water supply for irrigation.
In 2011, tRangen, Inc., which owns and operates the Rangen Fish Hawchery, filed a delivery call
agatnst junior ground water users cimmmg injury from alleged reductions in’ discharge from the
‘Martin-Curren Tunnel. In response to the delivery calf, the Department found that Rangen, Inc,
“was injured In the amount of 9.1 ofs by junior ground water pumping. Tenne! discharge declined
‘between 19593 and 2015, and tunnel discharge has continved to be insufficient to supply
ierigation and fish prapagation uses, In 2014 and 2013, the annual average tunnel discharge was
three ofs and the monthly average flow in July was one cfs. Refer to the f@ﬁawmw figure for
flustration of Martip-Cuarren Tunnel discharge from 1993 102015, Discharge measurement of
‘the Martin-Curren Tuennel was modified in 1996 to the current practice and is illostrated inthe
figere by the transition from a dashed to solid line i the hydregraph.
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28, BoxCanyonis a large spring in the Thousand S;mngs; complex. Flows in Box
Canyon have been measored cmziznaausiy beginning in 19507 Box Canyon has the longest flow
measurement record of any spring in the Thousand Spring complex and is ar indicator spring for
discharge from the Thousand Springs complex: Inaddition; Box Canyon discharge is # predictor |
wariable in the Department’s SWC B&Lvery Call Methodology Order used fo compute the water’ !
supply available to the SWC for the wproming irdgation season. Box Canyon discharge was
selected g8 a predictor variabile by dlechnical working group comprised of representatives from:
both KiWA and the SWC, Box Canyon discharge was selected by the technical working group :
‘asa predictor-vardable in § muli-lingdr regression model 1o represent and aceonnt for aquzfe:r |
discharge to the reaches of the Sniake Riverthat supply water to the SWC. Box Canvon

discharge is rending down in the pericd of record reviewed (1958 io present) as @epmt&d inthe
figure below.
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The annual Box Canyon discharge volume has decreased from approximately 301,000
AFin water vear 1958 (0 218,000 AF in water year 2016, aloss 0f 83,000 AF. The loss oocurréd
at an average annual rate of approximately 1,370 AF.

29, In 2005 the SWC filed & delivery call against junior ground water users alleging
injury 1o the SWC surface water rights diverted between the American Falls Reservoir Dam and
the Miner Dam onthe Snake River. In Fesponse 1 the delivery call, the Department has found
that Injury oceurs to the SWC from j junior ground water puinping c‘mrmg water years when the

7 Gage 13095500 Box Canyon Springs NR Wendell 10" iz a confinuous siream flow moniioring gaging
station operated and malntained by the Usited States Geologic Survey,
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SWC's reasonable in-season demand is greafer than thelr watér supply as determined by the
Departrent SWC Delivery Call Methodelogy Order. The annual reach gain in the Snake River
from the near Blackfoot to Neeley reach of the Snake River ;s:cv_:}mm&nly considered an indicator
of the SWC's natoral flow water supply. Reach gains from 1958 to present are illustrated in the.
figure below., o

Snake River Blackfoot to Neeley Reach Volume
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“Theannual reach gain between Blackioot and Neeley has been calculated using the State’s.
‘Reservoir Operations Planning Model® since the 1970s. The near Blackfoot to Neely z‘eaﬁh gain
sepresents the a‘m{}um of flow accruing tothe Snake River heiaw the Snake River foear]
Blackfoot gage” and a%aawe the Snake Rivel [near] Neeley gage'" flows from the Portneuf
River near Pocatelfo'’ are subtracted from the volume. Most of the reach gain in this estimate is
discharge from the ESPA to the Snake Riverfrom a series of springs located aboveand within
the American Falls Reservoir. Some of the reach gain is unmeasured tributary inflow. From

¥ The Department has maintained o planning model on behalf of the Idaho Water Resources Board since the-
19705 to help the Boird evaluate hiow changes in reservoir operations would jmpast surface water shgrﬁag@s in the

Snake River basin. River Operdtions Siudies for ldaho, Idaho Water Resonrce Sodrd, Boise, 14, Tdahe Water
Resouree Board, 1973

* Grge 13069508 “Snzke River ar Blackfoot, ID" 5 & tontintidus stream fow monitering gaging station
operated and mam‘m;md by the United Srates Gaﬁ?ngm SW&}*

® Cage 13077000 “Snake River at Necley, H7is a continuous stream flow monitoring gaging stetion (}pﬁi‘iﬁed
and mamzamad by the United States Geologic Survey.

1 fiage 13075500 “Portneut River nr Pociteilo” is & continuots steam flow monitoring paging stfion
operaied and maintained by the United States Geologi Sazrvey
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1958 through 2002 the total annual gains exceeded 1,600,000 AR, Since 2003, the annial reach
gain has declined and i ouly one year, 2009, has the reach pain exceeded 1,600,000 AF,

30, A discussed below, the potential for ground water withdrawals from the BSPA o
adversely affect surface water flows was recognized when large scale g“cmm:‘i water éwséapmﬁm
began, Narmerous actions over the vears have dttempted to address the trend of declining ESPA

-storage and spring discharges.

31, ‘Theldsho Legislature enacted comprehensive ground water legislation in 1951
and 1953, 1951 Idaho Sess. Laws 423-29; 1953 Idaho Sess. Laws 277-91 ("Ground Water
Aoty The Ground Water Act explicitly recognized the potential for ground water use to affect
stream {lows and senior surface water rights, and included ;}mwswm for resolving claims that
Junior pricgity ground water nghts were - adversel y affecting senior surface water ri ghts 16953

‘Tdaho Sess. Laws 285-86, ahe Cods §8 42-237algy, 42-2370. The Groimnd Witer Act
authorized the Director {then the “state reclamation engineer”™) to desigrate “eritical gr@uﬁd
water areas.” 1953 Idaho Sess. Laws 278, 281, aho Code §§ 42-226, 42-23335, and was later
amended to zuthorize designation of "ground water mansgement areas” 1982 Idshe Sess, Laws
1635 Idaho Code § 42¢ 2’*3& Subsequent armendmens 1o the “gronnd water management area”
provisions authorized the Director to approve ground water management plaas for, among other
things, managing the effects of ground water withdrawals on hydraulically connected surface
waters. 2000 Idaho Sess. Laws 187; Idaho Code § 42-233b. The Depariment has designated a
number of reiativaly small “critical ground water areas™ and “ground water management areas”
aver the years.

32.  Inthe 19603 and 70s, ground water pumping in the Coltonwood Creek, Buckhiomn
Creek, and Raft River areas of Cassia County resulted in disputes and lfigation among ground.
waler users. sz’e ex ;“e,! Tﬁppfm v. Smith, 92 idahf:} 45} 444 P, ?{i%iE ( 1%8} ﬁakgr v {}re idu

Tazho. 427, 545704 382 {w‘zgg

33 The Idaho Power Company filed lawsulis in the late 19705 and early 1980s that
sought to protect the company’s bydropower waler rights at Swan Falls Dam and several other
projects from upstream depletions.  The resulting controversy was resolved through the
settiement proposed in the 1984 Swan Falis Agr&em@ﬁi which among other things included a
proposal that the State Waler Plan be amended to increase the minimum flows at the Murphy
gaging station {downstream from Swaa Falls) while retaining 2 "zero™ minimuin flow at Milper
Dam. 2012 State Water Pla; Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790,252 P.3d
71 (2011); Memorandum Decision and Order on Cross-Meiions for Summary Judgnient, SRBA
Consolidated Subcase No, (00-92023 (Apr. 18, 2008). The Swan Fally Agreement and State
Water Plan recognized that Snake River flows dowsstream from Milner Dam “may copsist
almost entirely of ground-water discharge doring portions of low water years,” and the ESPA

“which provides this water must therefore be managed as an integral part of the river system.”
1986 State Water Plan at 35, The State Water Plan was amended to include the Murphy and.

“ This framework was reaffirmed in the latest revision of the Stote Water Plan, as will be discussed,
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Mﬂmir minimumn flows, and the I.g:rrm}amrc ratified the amendments, 1985 Idpho Sess, Laws.
5147

34.  In 1982, the Mdaho Legislature enacied legislation suthorizing the creation of
aquez recharge éisfgmis, ar;d d&cﬁaﬁﬁg ?Zﬁe apg}mnr{aima aﬁd uﬁtifrgmamd si:@mge {}f Wa{e‘r by
1986, tisa Lﬁgzsiaim& @stabhshaﬁ an miﬁrim }egw}amfﬁ wmmn;t&z’s on gmund watar mwumas el
undertake and complete a study of the statutory framework for s{xmmlhng the allocation,
development, and distribution of the State’s ground water resources,” and o “report findings,
recommendations and recommended legislation.” 1986 Idaho Sess; Laws 873 In 1993, the
Legislature established an interim legislative comunittee on aduifer recharge “to undernizke and
-mmgl&%a a study regarding recharge of Idaho's aquiférs™ and “make recommendations for.
implementation of a recharge policy.” 1993 Idaho Sess. Laws 1572

35 I 1992, Department Director R. Kelth Hipginson issued a moratorinm order
fipding, among other things, that aquifers in the Snake River basin were “being stressed by the
reduction in satural recharge [doe to di‘{mﬂ’i‘i{}* from reduced recharge: due to ahame!s in
diversion and use of surface waters . . . and by the increased volume of pumping” Morarorium
Order. In the Matter of Applications f@r Permits for Diversion and Usé of Surface and Groimd
Water Within the Snake River Basin Upstream From the USGS Gauge on the Snake River Near
Weiser (May 15,1992), at 1. The order found that “lowered aquifer Ievels in the aguifers dcross
much of the Snake River Basin . .. have resulted in numerous wells . . . becoming umusable,” and
“[Howered ground water Jevels also reduce spring discharge needed to maintain stream and river

Frows.” Id. The Director therefore ordered that “a moratoriurm is established on the processing
and 3ppmvai of grasmﬁy‘pmdmg and new apphgzamﬂs for pernmits to appropriate water from all
-surface and ground water sources within the Snake River Basin™ Bgstream from the USGS gage.
near Weiser, i at 2" The moratotium has been modified but remains in place for the ESPA,
a5 well as much of the fymrwnsimg ared. Amended Moratorium Order, Ia the Manter of
Applications for Fermits for Diversion and Use of Surface and Grownd Water Within the Eastern
Snake River Plain Areg and the Boise River Bmmaga’ (Apr. 30, 1993)

36, In 1993, owners of water rights for water flowing from the Martin-Curren Turmel
filed a delivery call with the Department seeking eurtailment of junior-priority ground water
‘rights diverting from the ESPA.. Musser v. Higpinson, 125 Tdaho 392, 871 P.24 809 {1994). The
Masser litigation ultimately led to adoption of the Bf:partme:m’s “Rui&s for Conjunctive
Management of Surface and Ground Water Resourees.” IDAPA 37.03.11.000 -.050..

37, In 1994, A&B Imigation District filed a conjunctive management delivery call
with the Department, seeking administration of jinior priovity ground water rights from the

¥ The Legisiaturealse dﬁ?h(%ﬂz&(i commetcement of the SRBA, ™‘in Targe part 1o resolve-the legal refdtionship
‘between the rights of the ground water pumpers on the Saake River Plain.and the rights of Idahe Power al its Swan
Falls Dam.”" A& & B frr. Dist. v, ldako Conservarios League, 131 1dahio 411, 422, ?58 P24 368, 5791997
{citation omitied).

" The order recognized certein Himited exceptions to the moratorinm, including applications for domestic use
and ROR-CORSUMPRYes uses. Jd at -3,
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ESPA. A&B, the Department, and dthers entered into an agreement in 19935 that, among other
things, stayed A&R’s delivery call uniil a Motion 1o Procesd was filed with the Diretior, A & 8
Irr. Dist. v. IDWR, 153 Tdaho 500, 503-04, 284 P.3d 225, 228-20 (2012).%

38.  Inthe late 1990s and early- 20008, surface water users and ground water users
entered into negotiations in Hey of Htigation regarding disagrésments oves the nature And extent
of i mierwﬁnegtmn between surface water and grouad waler sources ia the Snake River Basin,
and alleped infuries to senior priority surface water rights resulting from ground water diversions
fmm.ma ESPA. The pegetiations resulted in 4 series of intenm stipulated agresments during the
perind from 2000 to 2004, See, e.g., Interim Stipulated Agreemend for Arveas Within and Near
IDWR Administrative Basin 36 (20013, bnterim Stipulated Agreement for Areas Within and Near
IDWR Administrative Bagin 35 (2001),

38, In 2004, ground water districts and spring users in the Thousand Springs reach of
the: Snake River entered dnto an ﬁgmﬁar mitigation, recavery, and restoration agreement that was
alsor signed by the Governor, the Speaker of the Tdaho House Of Representatives, and the
President Pro Tem of the Idaho Senate, The 2004 agreement sef forth a number of lzgislative-
proposals to address disputes asising from declines in ESPA storage and spring discharges, The
Eastérn Snake Plain Agulfer Mitigation, Recovery ond Restoration Agreenient for 2004 (Mar.
20, 20041,

40, Concerns bver declines in ESPA storage nid Spring discharges aiso led to efforts.
1o create a ground water model of the ESPA suitable for conjunctive administration, Work
bégan on the Exhenced Snake Plan Aquifer Model (“ESPAM} Version 1.0 in 2000, ESPAM
1.0 was almost immediately updated to ESPAM L1, which the Department used frony 2005 wo
early 20172 in responding teo conjunctive administration delivery calls. ESPAM 2 0%was _
calibrated in July 2012, and re-calibrated in November 2012, resulting in the release of ESPAM
2.1, which is the.current version of the model. The Eastern Snake Hydrologic Modeling
Committee participated in developing and refining ESPAM. Itis anficipated that work on
refining ESPAM will continue. ESPAM 2.1 Final Report.

4L, While ESPAM twas based on the U.S. Gienlogical Survey’s Fﬁagﬁanal &qmi&r
System Analysis (RASA) program, ESPAM was intended in large past to assist in conjunctive
management of surface water and ground water resources pnder stale law. The RASA
boundaries were therefore modified in ESPAM 1.6 and 1.1 toinclude irrigated areas in the
Kilgore, Rexburg Bench, American Falls, and Oskley Fan areas, and also the Big Lost River
drainage up to Mackay Dam The Twin Falls tradt was éxclnded from ESPAM because the
Snake River is deeply incised between Kimberly and King Fill, and there is little comnmnication
between the aghifers on the porth and south sides of the Snake River. ESPAM 2.1 includes
additional refinements to the mode! boundary in the Hagermen, Pocatello, Big Lost River basin,
and Little Lost River basin, areas. ESPAM 2.1 Final Report.

_ 42, In the last ten years, holders of water rights to divert from the Snake Riverand the
tributary springs have filed or renewed delivery calls under the Conjunctive Management Rules.

% A&H filed o Motion to Proceed in 2007, Jd
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See, e.g., American Fails Res. Dist. No: 2 v, IXWR, 143 Idaho 862, 154 P.3d 433 (2007); Clear
Springs Fopds, Inc. v, Spackman, 150 Mahe 790, 252 P34 71 (20113 AZR v Dist v. IDWR,
153 Idaho 500, 284 P34 22502012y Easzgeﬁ, Ines v JDWR, 159 Idaho ?98 367 P.3d 193
{2015} The conjunctive management delivery calls have fesulied in issuance of administrative
custailmient orders and implementation of mitigation plass.

43, In 2006, the Idaho Lewidlature found that “extended drought; changes in irvization
practices; and ground waksr pomping have resalted inreduced spring discharges and reach gaing
fromi the [ESPA] and areas of declining aguifer levels™ and “have resalted in nsufficient water
supplies to satisfy existing beneficial users” and “cunflicts betwaen holders of water rights
diverting from surface and ground water” 2006 Idaho Sess. Laws 1392 {S. C.R No, }3@ Tha
Legislawre therefore requested that the Jdaho Water Resource Board (“IWRE”) pursue
“development of a comprehensive aquifer mandgement plan for the TESPA] for submission to
and appraval by the Idaho Legislature” 14 at 1393, The IWRE developed and in 2009
subsaitted to tHe LﬁgiﬁE%ﬁm‘& the “Bastern Snake Plaig Aguifer Comprehensive Aquifer
Marnsgement Plan™ {"ESPA CAMP™); which the Legislature approved. 2009 Idaho Sess. Laws
70304, The ESPA CAMP “establishes a long-term program for managing the water sappiy and
demdnd in the FSPA through a phased-approach 10 implementation, together with an adaptive:
mandgement process to allow for adjustments or changes in management techrigues as
implementation proceeds.” ESPA CAMP at4d, The ESPA CA‘M‘E" nrogram has not-been fully
funded, however.

44, i 2009, the State of Idaho and Idsho Power Company resolved SRBA Hegation
regurding the interpretation and application of the 1984 Swan Falls Agreement through the
“Framework Reaffirming the Swan Falls Settlement” ("Reaffirmation Framework™): The-
Reaffirmation Framework proposed 4 mamber of legiﬁame and adwinistrative actions; including
execution by the Idaho Water Resource Board and Idaho Power Company of a “Memorandum Qf
Agresment” {"MOA™) regarding aquar recharge. The MOA recognized that the Swan ?aﬁa
: semem&m ‘recontirmed that the minimuam da:iy flow at Milner Dam shall remain at zero* and.

“recognized that the establishiment of 3 zero minlmam flow at Milser Dam” meant, among other
thirigs, that Sneke River flows downstrearn from Milner “at fimes may consist almestentirely of

‘ground-water discharge™ and “therefore the [ESPAY must be manpged as anintegral part of the

Snake River.,” The MUOA also mmgmzed that ESPA CAMP “establishes a Tong-tefm
hydrolagic target for managed recharge” and thay it was inthe parties’ mutial interest “to work

_G@apﬁtr&nvﬂw to expiore and develop 4 managed recharge program for the Snake River Basin”

emarandum of Agreement (May 6, 2009); A Resolution, In the Matter of & Memorandum of

.Agreemem Regarding the Implementation of Managed. Rec“&a?‘ge Under the Eastern Suake Plain

Aguifer Management Plarvind State Law (IWRB) (Ape. 30, 2009).

45, In'2012, the Idaho Water Resource Board adopted the current version of the Stae
Water Plan, which in Policy 41 states “Tilhe Fastern Swake Plain Aquiferand the Snake River
below Milner Dani should bé managed conjunctively to provide 2 sastainsble water supply for
all existing and future beneficial uses within and downstream of the ESPA.Y 2012 State Water
Plan at 51, The: supperting discussion statex that 4t dmes “the Snake River flow & the Murphy
{}age consists mostly of ESPA discharge fromthe Thousand Springs area,” that Cﬁn}ﬁﬁﬁﬁ’ﬁfﬁ
management is “key o meeling the Murphy minimum streass flows,” and that “it is'in the public

-{}RE}Z}?‘{I} WATEK %ANA{;EMENT AQE% P‘&g& iﬁ




interest o mﬁjzmcm*eiy manage the ESPA and the Snake River to lessen or obviate the need for
broad-scale water rights administration o accomphish'g general water-management: goals.” Id &,
4, Policy 4D of the 2012 Stzte Water Plan “embraces ihe conjunctive management goals and
objectives of the ESPA CAMP.™ Id, at 53

458,  In 2015, the Surface Water Coglition f‘*SWC“}w sntered into a Mstoric private
seitlement agreemant {“Scuiemem Agreement’ " where members of the Idaho Groond ‘Water
&p{}m;mdmr& Ing. (MIGWA™), agreed to ¢ series of voluntary practices intended to stabilize and
reverse declining BSPA ‘water level trends in exchange for safe harbor from curtailment under
the SWC Delivery Call. Only ground water users actively participating ina ground water district
on tte ESPA were grasted safe hatbor by the agreement. Satrlement Agreement Entered into,
Fune 30, 2015 Berween Purticipating Members of the Surfuce Water. Cmézfzm and Parficipatiig
Members of the Idaha Ground Water Appropriators, Inc. Voluntary on-going practices
deseribed in the setflement agréement included, among ofher things: a 240,000 AF per year
reduction of t@nsam;ﬁme oroiind water use; direct'delivery of 30,000 AF of storage water 10 the
SWC; areduction in the duration of the irrigation season; mandatory measurervent device
installation; and support of an annual state recharge goal of 250,000 AF. The Settlerent

- Agreement aiso established a goal of returning ground water levels to the average of the groond
water levels from 19912001 by April 2026, In addition, intermediate ground water level
benchmarks were established in the Settlement Agreement occurring at Agﬁrié 2020 and April
2023. Finally, the Settlement Agreement calls for “adaptive management mieastires™ to be
established and implemented if the ground water level berichmarks ot goal are not achieved.

47, In 2018, the SWC and EGWA emered inlo a stipulated mitigation plan for

purposes of resolving the SWC's delivery call under the Conjunctive Management Rules,
Swﬁzae Water Coalition”s and [GWA s Stipulated Mitigation Plan and Request for Order, In the
Matter of the Distribution of Water to Vasrious Water Rights Held By and for the Benefit of A&B.
frrigation District, ef af. (IDWR Docket No, CM-MP-2016-001) {Mar. 9, 2016). The stipulated
mitigation plan was based on the e and conditions of the Settlement Agreement, including
adgpizﬁﬁ of the manugement practices, grouad water fevel goal and benchmarks, and adaptive
management measares. The Director approved the stipulated mitigation plan. Final Order
Approving Sripulated Mitigation Plan, In the Mutter of the Distribution of Water to Various
Warer Rights Held By and for the Benefit of A&B Irrigution District, et al, (IDWR Docket No.
CM-MP-2016-001) (May 2, 2016}

48.  The bydrologic deta dempnsirates thai declines.in ESPA storage and spring’
discharges have continned steadily for the last sixty years, despite long-standing recognition of -
the problem and repsated attempls to address it throngh legisiation and administration, While
water users and the IWRE are undertaking efforts to ephance recharze and reduce ground water
pumping 1o counter the dectines, the ESPA CAMP has vet to be fully implewmented; the pmgms&d
settlement is a private agreement that pertains only 10 the SW('s d&iwﬁry call, and future
mr&dztmm including chmate aﬂd water use practices, are unknown:

® ‘ﬂm Sﬂzfaz:a Wamr Csﬁhm}ﬂ s members are; ALB Emwaimﬁ i}zstﬂcz, American Falls Reservoir District £2,
Burley lrrigation District, Milper Irrigation District, Mm;a;ﬁuka Trrigation District, North Side Canal Company, snd
Twin ?aiés Canal Company..
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CONCLUSIONS OF LAW

1. Idaho Code § 42-233b-aithorizes the Director 1o desigtiate a " ground water
ranagement ares™ when the Director determines a ground water basin"may be &ppmaﬁhmg the
condittons of a critical gmm& water drea.” Thedecision of whether to designate a *ground
water management area” is commitied fo the Director’s discretion. For the reasons discussed
helow, the Director I an exercise of his aﬁﬂmmy and discretion under Idahio Code § 42-233b.
designates a “ground water management area” for the ESPA-that corresponds to the boundaries
of %LSFM 2.1, excluding: parts of {he Big Dost River Basing the Big Wood River ground water
management aréa; and the Artesian Cx*;m Blue Gulch, Cottonwood, West Oakley ?aﬁ and Ozkley
Keﬁyan critical ground water areas. 7

Z. Idaho Code § 42-233b is parf of the Idaho “Ground Water Act.” A&E Irr. Dist. v,
IDWE, 153 1dako 500, 506, 284 P.3d 225, 231 €2012)., The Ground Water Act a5 enacted and
ammended i the early 1950s authorized two options for addressing insufficient or decreasing
groand water supplies: (1} Izmﬁ;mg or dénying new ground water applications in designated
“eritical gmmé water areas,” 1953 Idaho Sess, Laws 281-82; Idaho Code § 42-233a, Srareex
vl Tappan v. Smith, 92 1daho 451, 444 P24 412 (1968} and (2) “prokibiting or Bmiting”
withdrawals under existing ground water £ ights if the withdrawals adversely affected “the present
ar fotire vse of any prior surface or groly nd water right.” 1953 Idaho Sess. Laws 285; Kaho
Cods §42- -237atg).

3. Subsequent ameéndments to-the Ground Water Act authorized 4 thivd option for
addressing insufficient ground waler suppliest * ‘ground water management areas.” Tdaho Code §
42-233b as enacted in 1982 and ammded in 2000 and 2016 authorizes the Director to desigpate

“eround water management areas,” and approve “a gmund water management plan § for the area”
that provides “for managing the effects of ground water withdrawals on the aguifer, . . and on
any other hydraulically connected sources of water,”” Idaho Code § 42-733b; 1982 Idsho Sess.

Laws 165; 2000 Idaho Sess. Laws:187; 2016 Idakio Sess. Laws 848, Ground water users
complying with ap approved ground water management plan “shall not be subject ¢
administration on & time priority basis™ if the Director determines the ground watér Supply is
insufficient to meet demands within the ground water managernent area, Idsho Code § 42-233h,

4, A “ground water management area” is defined as “any gronnd water basin or
designated part thereof which the d&;’ecmx of the department of water resources has determined
may be approaching the conditions of a.critical ground Water area.” Jdaho Code § 42-7336. A

a:rzazcai gmm}é water area, m urm, is deﬁmd as "‘;my gmanzi waler basm, or éesxgnataﬁ pm
cuimvated Iazads of mher uses in the basia at ﬁw then cnrrent rates {}f waihérawa! or fatﬂs Qf
withdrawal projected by consideration of valid and cutstanding applications and permits™ as
determined by the Director. 1dabo Code § 422334, A “gsmmd water managemert area,”

¥ While ﬁmm_‘&s-wm;gp between the ESPA ground water managoment are created by this order and the Thwin
Falls ground water management ares, the Twin Falls GWNMA was created 1o address concerns regarding the fow
temperature genthermal groundwater resournes inthe Twin Falls areg. The ESPA GWMA created by this order will
regitate the noa-low mperature geothensal resources within the area of vvertap between hoth GWMAS,
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therefore, is @ ground water basin or part thereof that the Director determines may be
approaching the condition of not having sufficient ground waler o provide a reasonably safe
supply forirrigation and other uses in the basin under curtent or projected rates of withdrawal.

Reasonably Safe Supply

5 The-record establishes that ESPA storage and spring discharges have baen-
declining for more than sixty vears. Singe p&akm g in the early 1950, BESPA storage has
émim@d by sbout 13 million AF, 2t an average rate of approximately 200,000 AF per vear.
Spring discharges have dropped from peak levels of approximately 6,700 cfs. 16 Iess than 5,000
cfs. These declines have continued despite widespread recognition of the problem and repeated
aiternpts over the years by the Legivlature, the TWRB, and water users to'address the problem
through various dgreements; enactments, and ;mhf::y initiatives, mﬁ}admg_ winimum flows,
aquifer recharge, and the ESPA CAMP,

& Even though ESPA storage and spring discharges have not yet dropped W pre~
irrigation era Jevels, the decines have resulted in many vears of disputes and conflicts amongy
water users.  In some cases the disputes arose between different ground water users; in others,
between surface or spring water usess and grotind water nsers, In all cases seniof priority water
right holders alleged Injury due to withdrawals from the ESPA authorized by junior priagity
ground watey rights. These dispules and conflicts have resalted in extensive Hijgation and
adrministrative action, including delivery calls, curtailment ordérs, and mittoation plant

7. The record establishes that as & resolt of chronic declines n ESPA storage and
spring dischdrges, in many vears the ESPA ground water supply Is rot sufficient 2o satisfy senior
priotity water rights diverting from the ESPA and hydraulically connected sources unless ESPA
withdrawals under junior priority ground water rights are curtailed, and/or the junior water right
holders mitigate. The Director concludes that the ground water basin encompassing the ESPA
may he approaching a condition of not having sufficient ground water 1o provide a redasonably

safe supply for irrigation and other usés pcturring within the basin at corrent rates of withdrawal.

[daho Code §8§ 42-233b, 42-233a.

Need For ESPA Ground Water Management Area

8 The past ten years of litigation arising out of individual delivery calls under the
Conjunctive Mansgement Rules are syroptoms of a larger underlying problem, ie., continuing
declines in ESPA storage and spring discharges. Delivery calls under the Conjiinictive
Management Rules result in sporadic curtailment orders and mitigation plans to address
parficular injuries in particular years,  Delivery calls are not an efficient or effective méans of
addressing the underlying problem of chronic declines in ESPA storage and Epﬁna dxscharﬂgs
which have resulted from several factors and have developed over many vears.”> While the

¥ The City of Pocatello and others comvectly point out in their comments that the Department took the position
in previous litigation that a ground waler management arez 5 not necessary where o water district exists. Lir. from
Sargh Klaha, attorney for the City of Pocatello, ko Gary Spackman, Dir. Tdaho Dept of Water Res. 7 (Bept. 2, 2016).
However, as the above paragraph explains, an important managerment too} that a ground water management arca
provides is the opportunity wereate e management plan to “managie] the effecis of ground werer withdrawals on
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SWC and IGWA recently reached a stipulated setfement of their delivery call dispute that
envisions r’e%fs'mg gfe:}un{i water declines, th&'seﬁlﬁmem eacempﬁgsﬁg eﬂiygzsaﬂ (}f the ESPA
gramceﬁ are m&kmwn ar;d the setdemeﬁi ﬁ@ﬁﬁ fi{}fi pz*ac:iuéﬁ: éei;v&ry mlis %y mhar Senior Waze:r
sight holders.

9, Tdaho Code § 42-2330 idedtifies seversd potential toold avatlable to the Director to
miore effectively address the larger problem of declines in ESPA storage and spring s:iisc&argc,&
including appr@va} of a “ground waler management plan” and fﬁqumg ground water right
“holders to report “withdrawals of ground water and other necessary information” Idaho Code &
42-233b also authorizes the i)xrecmr to require junior ground water right holders not.complying
with an approved ground water management plag 1o cease of reduce diversions if the Director
éetmmneg the gmurzd Water Sﬁpp}y m msufﬁcmm: 14 amsfy ?@mar mght& W;é‘xm the cmund waler

‘Wﬁnid &ﬁppﬁi‘i a{tammmi Qf the ES;?;% smmw& aﬁci spz'mﬁ dzﬁahargﬂ ﬂbﬁcmgs af ?.hi": mt:am
settlement, the State Water Plan, the ESPA CAMP, and various legislative enactments,

16 The Director’s doy under the Ground Water Act is 1o “to control the
appropristion and use of the ground water of this state” and “do all things reasonably necessary
or appropriate” to protect the people of the state from dépletion of ground water tesoutces

“contrary 1o the public policy expressed in this act.” Idaho Code§ 42-231. The Ground Water
Act’s “public policy” includes Idaho's “traditional policy” that the state’s waler resources “be
devoted to beneficial nse in reasonable amounts’ thmugh appropriation.” Idaho Code § 42-226;
see aiso HGWA v, IDWR, 160 ldaho 119, 369 F.3d 897, 509 (2016) (“the policy of securing
the maximum tse and benefit, and least wastefill use of Idaho's water resources, kas long been
the policy in Idaho.”).. The Ground Water Act further states {1}t is the policy of this state to
sromote and encourage optimum development and augmentation of the water resources of this
state;” Idaho Code § 42-234, and refers'to “the policy of this state 10 conserve its ground water
reseurees.” Idaho Code § 42-2375,

I1.  The Director concludes that designating & ground water management area for the
ESPA ig consistent witly, if 5ot required by, the Director’s duties under the Ground Water Act.
The Director in an exercise’of his acthority and discretion uader Idaho Code §42- 2330 will
therefore designate a ground water management areg for the ESPA.

the aguifar..and o any mhaf h yém‘aﬂamﬂv commected Sources of water,” Tdabio Code § 42-233b. In 3 conjunciive
management delivery tofl, the primary focus is whether & funior is cansing injury 1o the calling water right. See M
Rule:37.03.11:40.01, As lesrned thiough the recent Rangen deliviry call, sometimes the solution 1 miligate injuty
1o the calling water right does not address underlving issues with the source of supply. In Ranges, IGWA mitigated
t%m faterial i m_;ﬁry i}y providing water from maﬁ}sr spring souroe directly to Rangen: While this mitigated the
injury to Rangen, 1t.did not address the aguifer. A ground water management sred and accompanying gmwsfj water:
managsment plan are the tools to address broader concerns with gmaﬁé water aguiferS-such aethe ESPA and allow
for the focus 10 be hraader than § fust mifigating injury to a calling water right.
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Extent of ESPA Ground Water Management Area

12, 1dahe Code § 42-233b-authorizes the Director to designate 4l or part of a “ground
water basin” as a “groumd water management area.” The tefm “ground water basin” is not
defined in the Ground Water Act, and has not hieen defined by judicial decision, administrative
mle, or administrative order.. Statutory terms should generally be given their plain, usnal, and
ordinary meaning.. Wright v. Ada County, 160 Idaho 451, 497,376 P.3d 58,64 (20156).

13, Inthecontext of sudface water administration and management, “basin™ is 4 term
‘that refers to the area drained by a parﬁ:scu}m river; stream, or creek system. Webster's I New
Colleze Dictionary 95 (34 Bd; 1995). A given “basin” can be either relatively large or relatively
smaall; is generally tnderstood In sorface waler adoiinisiration t¢'encompass all tibutary surface
water sources, and can iiself be tributary o another surface water source,. For instance, the
Snale River “basin” includes the tribotary Boise River “basin™; and the Boise River “basin,” in
puen, includes ributary basins such s the South Fork of the Boise River “basin™ and the Mores
Creek “basin.?

14, While these surface water concepts inform fhe meaning of the term “ground water-
basin,” there are significant differences between surface water and ground water. For instance,
surface water flows within well-defined, easily identifiable crecks, sreams, and rivers. Ground
water flows through underground aguifers, which often extend over large areas and may not have.
wel-defined or easily identified boundaries. In addition, the flow o movement of ground water
through an aguifer or aquifer system is usuaiiy much slower and Jess sasily deseribed and
guantified than the flow of surface watér in creeks, stiearns, and rivers. There can also be
separate aquifers'at different depihs in the same “basin.™? Further, while surface water systerrs
are usually delineated in terms of the area “drained,” ground water systems are usnaﬂy
delineated by their constituent aguifer(s)and areas af “recharge” anfi ‘discharge.” See
CHANSARY OF C%EQLQGY 769 {Julia A. Jackson ed., Am: Geological Inst., FL 1997 (defining

“ground water basin”™ as “{alnaguifer or system. t;f aquifers, whether basin-shaped or pot, that
“has reasonably well- defined boundaries and more or less definite areas of techarge and
{hwhaw&. g

15, Inlight of the foregoing, the term* gmuﬁé water basin” as used in Idsho Code §
42-233b is nnderstood s a erm referring to an-area in which ground water flows or moves
within an aguifer or aquifers to common discharge aresds, and has boundaries and areas of
“recharge” that are reasonably well-defined. Like 3 surface water “basin,” a "ground water
basin” may beeither welatively large or relatively simall, and escompass tributary waler spurces,
{3 e. other ground water basins),

16,  The ESPA and the tributary basins comprise an aguifer syster within: which
‘ground water flows or moves to specific discharge areas and has reasonably well-defined
“boundariés: Thﬁ aquer 3y$t»m has reasonably well-defined areas of recharge: the “tributary

¥ Por instance, t%m S\,iieme trianglé of fhe Big Wood River basin includés at lesst iwo aquifers: a deep
confined (astesian) aquifer, and ashaliow. Ezﬂc:mfmﬁd aquifer, James R, Bartolino & Candice B. Adkins,
Hyéragwiogm Framework of the Woud River Valley Aquifer Systen, Soulh- Central Idaho: Soientific
Essms&wamam Reporl 2012.5053 21 46 (U 5. Geological Burvey, 282’?}
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‘basins” ate the primary source of hatoral recharge, and the irrigated land on the Eastern Snake
River Plain is the primary source of “incidental” recharge from irrigation. The aguifer systemn
also has reasonably well-defined areas of discharge: the springs in the American Falls and
Theusand Springs resches of the Snake River. Within the aquifer system, gronnd water
-d;ss::%zgrge‘q from the tributary basins directly to the ESPA as groundwater underflow or
discharges 1o stroams that recharpe the ESPA via riverbed séépipe. The aguifer system
constitutes a“ground water basin™ within té meaning of Idaho Code § 42-233b.

17, iduho Code § 42-233b does not '@Qaﬁr&tﬁi@ Bnrector to designate the entirety of
the aquifersystemas a 'gmam’i water management area.” Rather, the statute explicitly
authorizes. the Director to limit 8 “ground water managzement ares” designation to “part” of a.
“sround water basin” Idaho Code § 42-233h,

ESPA Groupd Water Manasement Area Boundary

18 The ESPAM is acalibrated regional ground water flow model representing the
ESPA and is meant to simulate the effscts of ground water pumping from the ESPA on the
Snake River and tributary springs. Idaho Ground Warer Assve., 160 1dabo at__ . 359 P3d at
960, The Department and the Eastern Snake Hydrologic Modeling Comumittee {“ESH‘VIC“ j
bﬁgan work-on the ESPAM in 2000, The Department used ESPAM 1.1 from 2005 to early 2012
in responding to conjunctive administration delivery calls. ESPAM 2.0 was calibrated in July
2012, and re-calibrated in November 2012, resulting in the release of ESPAM 2.1, which Is the
current version of the model. The BSHMC participated in the updating the ESPAM 10 version
2.1. The ESPAM boundaries have been updated and revised to incorporate new data and reflect
the best available science regarding the mlamm}ups between surface water and ground water on
the eastern Saake Plain.

18, The ESPAM 2.1 boundary constitutes a reasonable starting point for the boundary
of 2 ground water managemen! area because the model was developed 1o facilitate management
of ground water and hydranlically connected surface water resources on the eastera Snake Plain,
ESPAM 2.1 1s 2 thoroughly calibrated mode] of the ESPA, ESPAM 2.1 was calibrated 10 43,185
aguifer water level measurements, 2,248 river gain and loss estimates, and 2,485 transient spring’
discharge measurements. ESPAM 2.1 Final Report, at 8%, The ESPAM 2.1 model is the best
available tool for defimng and understanding the water budget in the model area and accurately
predicts how changes in water budget parameters will affaci: aquifer storage content and ground
water levels, The ESPAM 2.1 boundary is a reasonable administrative area because the
Department currently lacks similar modeling tools and bydrologic data to administer outside the
ESPAM 2.1 model boundary, except for the Big Wood River Basin. Moreover, most of the:
ground-water irrigated land within'the upper Snake River basin 1§ located within the model
bmmciary o, in the case of the Big Wood River and Raft River basins, in established
managerment areas outside the: model Boundary,

20. A few modifications of the boundary are necessary. Overlapping management

areas should be avoided to prevent administrative redundancy and potential regulatory gonfusion.

Existing management areas must be redrawn, repealed or excluded from an ESPA grovind water
management area. A very small p{_axtmz; of the Blue Gulch Critical Ground Warer Areaand the
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Big Wood River Ground Water Management Area overlap the ESPAM 2.1 boundary. Because
only a very small portion of these existing nunagement areas overlap, the existing management
area houndaries will remain as currently drawn and the lands will be excluded from an ESPA
groand water management area. The Artesiah C;tzg ﬁ{}ti{jﬁweaé West Qakley Fan and Oakdey
Kenyon critical ground water areas will be excladed from an ESPA ground water management.
area because they are active management areds and have an approved ground watst management
plan, The American Falls Ground Water Management Area {("AFGWMA") is almost completely
contained within the ESPAM 2.1 boundary. ’E‘Eaem is no grovad water management plan for the
AFGWMA, Because the AFGWMA is almost aﬁ_mplﬁiﬁ_% v coptained within i"ffifb ESPAM 2.1
boundary and does not have an existing ground water management plan, the Dizector will, by
separate order, rescind the AMGWMA. That portion of the APGWMA currently within the
ESPAM 2.1 boundary will bz included fn an ESPA ground water management area. Because the
Departiment is considering:designation of 2 ground water mamgamﬁ;zi area of a critical ground
water dres within the Big Lost River Basia,™ jrrigated lands is the Rig Lost River Valley as
delinented in Attachment B, should be excluded from the BESPA ground water management area.
“The boundary of the ESPA ground water risnagément area will be modified in the futvre to
inchude the Big Lost River Basin if 2 separate management area is not designated for the Egg
Lost River Basin,

21.  Employing the BSPAM 2.1 boundary as maodified in the preceding paragraph will
hefp “manag[s] the effects of ground water’ withdrawals on the aguifer from which withdsawals
are'made and on any other hvdraulically connected sources of water.” Tdaho Code § 42-233b,
The Director therefore concludss that the ESPA ground water managamm&: ares should be
designated on the basts of the modified ESPAM 2.1 model boundary.”!

Greund Water Munavement Plan

22, dsho Code § 42-233b authorizes the Direcior'to ap;}mve Y& ground water
mignagement plan” fora éas;gnaiaﬁi ground water management wrea. A prousd water
management plan for the BSPA ground wafer management areg would pravide the framework
for managing ground waler i the areas within the ESPAM 2,1 model boundary fo edsure a
reasonably safé supply of ground water for rripationof cultivated lands or other uses in the
basin. The record confirins thet such-an approach if necessary if the objectives of arresting and
reversing. tﬁzmmﬁc declines in ESPA storage and spring discharges dre to be realized.

23, Participants in the poblic meetings and the individuals and entities submitting
written comments identified three maizn issues with respect to a ground water management plan:
{1} whether approving a ground water management plan would add s additional layer of
administration; (2) the-content or substance of the ground water management plan; and (35 the

* (On September 19, 2016, the Deparrment recsived a petition to designate a critical ground water aresin the
Big Losi River Basin,

3 ESPAM 2.1 5 an analytical tol the Diepartment uses regularly for various purposes, and is subjedt to
refinemest in the fature. This prder does not preclude fuigre :‘eﬁmmﬁms GFERPAM, mcéném I3 refinements of the
modet boundary, Refinement of mode! boundaries in future versions of ESPAM will not sutomatically changs the
boundary of the ESPA ground water menagement area.
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_&ppmpm&e procedure for developing and adnptmn a grovnd water management plan. These
issues are addressed in furn below,

24.  The designation of an ESPA ground water managerment area and adoption of a
ground water management plan would not require of result in anadditional iayﬁr of:
&ﬁmmﬁ:mon u %}maggm@y Whﬁe A gr@zmd water m&n&ﬁemem gaéan nghi in some im{anc&%
water mthdmw alson ﬁ*a aquﬁr Eﬂé o ANy, Gthm‘ ﬁydr&aéza&i}y caﬁgﬂnwé sources of waiar
Idabio Code § 42-23%, &émmzﬂm;aﬂ of the ground water management ared and of the C‘”{ﬁ}ﬂﬂé
wafer manzgement plan would be accomplished through the existing water districts; by the
‘watermasters as superviséd by the Ditector. See generally chapter 6, tifle 42, Idaho Code.

25, ‘With respectio the qzm’%t; on of the substanceé or contént of an ESPA ground water
‘managermient plan, the starting point is the statutory requirement that 4 grotund walér manugement
plen “shall provide for managing the effects of ground water withdrawals on the aguifer, . . and

‘on any other hydraulically connetted soufees of water.” Idaho Code §42-233b. The recent
Settlement Agreement betiveen the SWC and IGWA piust be commended because it adopts
mportant consumplive use velume reductions and adaptive management measutes to manage.
‘the effects of grovnd water withdrawals on the BSPA, However, the Setilement Agreoment was
writien as an agreement between the SWC and IGWA and does not constitute 3 comprehensive:
ground water mansgement plan. Because only IGWA and the SWC are signatories 1o the:
Settlement Agreement, it is unclear how many of the provisions would apply to those water iisers
not part-of FGWA who may desire protection of participating in the ground water management
plan. Furthermore, the Settlement Agreement is primarily focused on irrigators. Irrigatons are
only one subset.of water user on the ESPA. Tnvolvement by other water users is necessary for
the-development of a comprehensive ESPA ground water management plan: As discussed‘in the
COmments’ pmwéeﬁ by the Association of Idaho Citles, the City of idaho Falls, and the Czi"y of
Pocatello, municipalities may wish to find alternative ways to offset the effects of their ground
water withdrawal$ on the aquifer: The Cities shoiild be allowsad the. opporianity (o participat in
the development of the ground water munagement plan. Regardless of the provess, the
Sertlement Astéement will be a key part of any future ground water management plan.and jt will
be appropriate io incorporate all or part of the settlement into an ESPA ground water
menagement plan.

26.  Idaho Code § 42-2335 does notestablish or require a specific procedure for
developing a gronnd water management plas. The Director has previously approved ground
water management plans devéloped by, or with the assistance of, interested water users. As
disctgsed above, input-and assistance from interested water users is impmtam in developing a
comprehensive ground water management plan.  Because of the physical size of the ESPA and.
the number of potentially interested water users, it will be necessary for the Director to define a.
procedure for secking water user input and éewiapz nga ground water management plan. The
Director will address these maiters in a separate order.

ORDER DESIGNATING THE EASTERN SNAKE PLAIN AQUIFER.
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ORDER
Based upon and consistent with the foregoing, IT IS HEREBY ORDERED as follows:

1. Pursuant to Idaho Code § 42-233b, a ground water management area is hereby
desigmated forthe Eastern Snake Plain Aquifer ("ESPA Ground Water Management Area™); and

2. The boundary of the ESPA Ground Water Management Area is set forth in
Attachment A, The boundary is the same boundary tsed in the Enhanced Snake Plan Aquifer
Model Yersion 2.1 excluding: (1) lands in the Big Lost River Valley as delineated in Attachment
B; (2) the portion of the Big Wood River ground water management area overlapping the model
boundary; and (3) the portions of the Artesian City, Blue Gulch, Cottonwood, West Gaiéey Fan
and Qakley Kenyon crifical ground water areas overlapping the mode] bogndary; and

3. The Director will issue a separate order addressing the procedure for developing
pursuant to Idaho Code § 42-233b a ground water management plan for the ESPA Ground Water
Management Ared,

ad

DATED this 2 day of

Noves

f&"}iﬁé&%én 7
Director

ORDER DESIGNATING THE EASTERN SNAKE PLAIN AQUIFER
GROUND WATER MANAGEMENT ARFEA, Page 25




N

e

0)191290d §

LN

j

e R
»
J qu &

YINMD vdS3 |

svmo Aanaul P77
\ RO

w, .
rxw?

3

Lt

"%

hepunog weas3 [ ] suiseq smensiuwpy
SYWMD Aignaul

dew

| e
| Kiepunog ealy juswabeuepy
-/ 18}B\ PUNOIY VdS3 - V JUdW

S L

yoeny

s
k)
_

4

I



T

| Attachment B - Big Lost
River Valley Exhibit Map

Y

8]

TRY

[ 1 1owR Administrative Basins |
T _1ESPAM Boundary
rrigated Lands.

FSPA GWMA

AN Y




EXPLANATORY INFORMATION TO ACCOMPANY A
FINAL ORDER

(To be used in connection with actions when 2 hearing was rot held)

{Required by Rule of Procedure 740.02)

The accompanying order js a "Finai Order” issued by the department pursuant 1o section
67-5246. Idaho Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14)
days of the service date of this order as shown on the certificate of service. Note: The petition
must be received by the Department within this fourteen (14) day period. The department
will act on a petition for reconsideration within twenty-one (21) days of its receipt, or the
petition will be considered denied by operation of law. See section 67-5246(4), 1daho Code.

REQUEST FOR HEARING

Unless the right to a hearing before the director or the water resource board is otherwise
provided by statute, any person who is aggrieved by the action of the director, and who has not
previously been afforded an opportunity for a hearing on the matter shall be entitled to a hearing
before the director to contest the action. The person shall file with the director, within fifteen
(15) days after receipt of written notice of the action issued by the director, or receipt of actual
notice, a written. petition stating the grounds for contesting the action by the director and
requesting a hearing. See section 42-1701A(3), Idaho Code. Note: The request must be
received by the Department within this fifteen (15) day period.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Tdaho Code, any party aggrieved by a final
order or orders previously issued in a matter before the department may appeal the final order
and all previously issued orders in the matter to district court by filing a petition in the district
court of the county in which:

1. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of: a) the service date of the final
order, b) the service date of an order denying petition for reconsideration, or ¢) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later. Sce
section 67-5273, Idaho Code. The filing of an appeal to district court does not in itself stay the
effectiveness or enforcement of the order under appeal.

Revised July 1, 2010




Ktate of Idaho
DEPARTMENT OF WATER RESQURCES

322 Eaxst Fromd Street « PG Box 85724 » Helse, Idaba 33720 0098
Phaone: {288 I87-4800 » Fayr {108 2876700 » Websile: wow.igwr.ddaho.gov

L, ~BUTCH" GTTER CARY SPACK RN
Gverass Dleertor
faly 7, 2016
Dear Interested Party:

The Idaho Department of Water Resources (“IDWR™) is considering creating a ground
water management area for the Eastern Snake Plain Aquifer (ESPA). Potentially affected water
users are invited 1o participate in upcoming public meetings to discuss the possible creation of a
ground water management area for the BSPA. A schedule of the public meetings is printed at the
end of this letter. A separate schedule is also enclosed.

At the public meetings: (1) the Idaho Department of Water Resources will present
hydrologic data and information; (2) IDWR will discuss the legal standards for the creation of a
ground water management area; and (3) potentially affected water users and interested persons and
entities may interact with IDWR and express their views. After hearing from water users.at the
public meetings and considering the issues, I will decide whether a ground water management area
should be created.

The Idaho Department of Water Resources has docamented declining ESPA levels, Snake
River flows, and spring discharges, particularly since the turn of this century. Holders of senior
priority water rights have filed several calls for pricrity delivery of water, IDWR has conducted
hearings, and has rendered decisions resulting in crders of curtailment of junior priority water rights
and associated mitigation obligations.

A comprehensive hydrogeologic model of the aquifer has been developed and used for
various purposes, including responding to water delivery calls and evaluating aquifer stabilization
efforts. IDWR continues to develop data and track conditions in the ESPA.

To briefly summarize, after an extended period of increasing aguifer levels and spring
discharge, ground water levels and water volume in the ESPA have been declining since about the
mid 1950s. Spring discharges from the ESPA have also declined. From 1912 to 1952 the ESPA
gained an estimated 17 million acre-feet of storage. Between 1952 and 2013 the aquifer lost an
estimated 11 million acre-feet. There have been periods of recevery (increased aquifer levels and
spring discharge) since 1952, but each subsequent recovery peak is lower than the previous peak
and each declining trough is lower than the previous trough.

These trends are disturbing. It is clear that the aguifer storage has declined substantially
from peak levels. Discharges from springs delivering water from the aquifer have correspondingly
declined as ground water elevations in the ESPA and total water stored in the ESPA have declined.

EXHIBIT B
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The ESPA is a vital source 6f water for the State of Idaho. Its value cannot be overstated.
Unless the trend that has existed since 1952 is at least arrested, the current declines in aguifer
storage and spring discharge will continue. Multiple causes for the declines in aquifer storage and
spring discharge include: {1) changing climate patteras; {2) increasing surface water irrigation
efficiencies resulting in less incidental recharge; (3) the development of approximately one million.
acres of land irrigated by ground water within the ESPA; and (4} the development of a significant
number of additional irrigated acres in areas that have historically contributed water to the ESPA.
Water users and the Water Resources Board are undertaking efforts to enhance recharge and reduoce
ground water pumping to counter the declines. However, future conditions, including climate and
water use practices are unknown.

Idaho Code Section 42-233b anthorizes the creation of groond water management areas. It
defines a ground water management area as: ", .. any ground water basin or designated part thereof
which the director of the department of water resources has determined may be approaching the
conditions of a critical ground water area.”

Idaho Code Section 42-233a defines a critical ground water area as: “. . . any ground water
basin, or designated part thereof, not having sufficient ground water to provide a reasonably safe
supply for rrigation of cultivated lands, or otheér uses in the basin at the then current rates of
withdrawal, or rates of withdrawal projected by consideration of valid and outstanding applications
and permits, as may be determined and designated, from time to time, by the direcior of the
department of water resources.”

The holders of senior priority water rights who filed numerous water delivery calls with
IDWR have asserted that the ESPA presently does not have sufficient ground water (o provide a
reasonably safe supply. Without dispute, unléss the trend that has existed since 1952 is at least
arrested, the current conditions will be exacerbated. The question is whether the ESPA is
approaching the conditions of a critical ground water area (not having sufficient ground water to
provide a reasonably safe supply).

Section 42-233b identifies several potential tools available to the Diréctor within a ground
water management area to properly manage the resource:

L. Approve a ground waler management plan for the area. A ground water management plan
would manage ground water withdrawals on the aguifer and hydraulically connected
sources to ensure a reasonably safe supply of ground water. Components of 2 recently
completed settlement agreement between the Surface Water Coalition and the Idaho Ground
Water Appropriators may be a template for an initial management plan.

2. Consider new appropriations of water only after determining that sufficient water is
available, This would be consistent with current practices.




July 7,
Page 3

3.
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Require all water right holders within the area to report withdrawals of ground water and
other necessary information, Many users of water from the ESPA currently or soon must
measure and report their diversions of ground water.

If the Director determines the ground water is insufficient to meet the needs of water right
holders, junior users may be required to cease diversions.

The formation of a ground water management area would have distinct advantages:

. Rather than only administering existing disjointed water calls and mitigation plans, the

Department can consider the aquifer asa whole. In contrast, under conjunctive
administration the Department can only administer to individual water delivery calls.
Delivery calls are manifest symptoms of a larger problem with the ESPA, The problem is
the widespread and long term decline of the aguifer storage volume by over 11 million acre~
feet and associated reduction in spring discharges. A ground water management area
focuses treatment on the problem, not just the symptoms.

Conjunctive management by water right priority results in sporadic curtailment orders and
associated mitigation only in years when the water supply is insufficient to satisfy the senior
priority water rights. In years when the supply 15 sufficient, there is no curtailment or
mitigation, In years when the supply is deficient, the curtailment/mitigation obligations can
be very large. Sporadic water right administration does not consistently address the chronic
degradation of the ESPA. Management through a ground water management area
designation may belter assure that the aquifer stabilization measures are achieved.

One of the issties needing consideration will be the areal extent of the ground water

meanagement area. The Department’s technical information suggests that the area that impacts
water stored in the ESPA and spring discharge extends into tributary basins:

Clover Creek Birch Creek Palisades Bannock Creek.

Thorn Creek Medicine Lodge Creek Willow Creek Rock Creek

Big Wood River Beaver Creek Blackfoot River Raft River

Little Wood River Carnas Creek Ross Fork Goose Creek

Big Lost River Henry’s Fork Porineaf River Big Cottonwood Creek
Little Lost River Teton River

Water users in those areas are invited to parficipate.
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The Department will conduct a series of informational meetings to further inform water
users of the concerns leading to this effort and to hear from them:

Meeting Date and Time __Meeting Location
Minzie Moore Room,
, : . Community Campus Building
Taly 25, 2016 at 830 am. 1050 Fox Acres Road
Hailey, Idaho 83333
Butte County High School Auditorium
July 25, 2016 at 2:30 p.m. 120 N, Water Street
Arco, Idaho 83213
West Jefferson High School Auditoriom
July 25, 2016 at 7:00 p.m. 1260 East 1500 North
Terveton, Idaho 23450
: Americlnon Lodge & Suites
July 26, 2016 at 8:30 a.m. 1398 Golden Beauty Drive
' Rexburg, Idaho 83440
Blackfoot Senior Center
July 26, 2016 at 2:00 p.m, 20 East Pacific
: Blackfoot, Idaho 83221
Best Western
July 26, 2016 at 7:00 p.m. 1415 Bench Road
Pocatello, Idaho 83201
Marsh Valley Senior Center
Tuly 27, 2016 at 5:00 a.m. 21 S. Main Street
Downey, Idaho 83234
Raft River High School Auditorium
July 27, 2016 at 3:60 p.m. 55 1% West
Malta, Idaho 83342
Best Western/Buriey Inn & Convention
Center
800 N. Overland Avenue
Burley, Idaho 83318
Jerome Middle School
July 28, 2016 at 9:00 a.m. 520 10™ Avenue West
Jerome, Idaho 83338

Fuly 27, 2016 at 7:30 p.m.

The meetings will include a presentation on the aquifer by Department Staff, discussion of the
Director’s role and decision process, and an opportunity to hear from water users,

Sincerely,

Gary Spackman
Director




IDAHO DEPARTMENT OF WATER RESOURCES

SCHEDULE OF PUBLIC WATER MEETINGS FOR
PROPOSED GROUND WATER MANAGEMENT
AREA IN THE EASTERN SNAKE PLAIN AQUIFER

Meeting Date and Time

Meeting Location

July 25, 2016 at 8:30 a.m.

Minnie Moore Room,
Community Campus Building
1050 Fox Acres Road
Hailey, idaho 83333

July 25, 2016 at 2:30 pam.

Butte County High Schoet! Auditorium
120 N. Water Street
Arco, ldaho 83213

July 25, 2016 at 7:00 p.m.

West lefferson High Schoo! Auditorium
1260 East 1500 North
Terreton, idaho 83450

July 26, 2016 at 8:30 a.m.

Americinn Lodge & Sultes
1098 Golden Beauty Drive
Rexburg, idaho 83440

Julby 26, 2016 at 2:00 p.m.

Biackfoot Senior Center
20 East Paclfic
Blackfoot, 1daho 83221

Juby 26, 2056 at 7:00 p.m,

Best Western
1415 Bench Road
Pocatello, idaho 83201

July 27, 2016 at 9:00 aamn.

Marsh Valley Senior Center
21S. Main Street
Downey, idaho 83234

July 27, 2016 at 3:00 p.m.

Raft River High School Auditorium
55 1% west
Malta, Idaho 83342

July 27, 2016 at 7:30 p.m,

Best \!‘Qestem/Bur!ey inn & Convention Center
800 N. Overland Avenue
Burley, {daho 83318

Tuly 28, 2016 at 9:00 a.m.

lerome Middle Schogl
520 10™ Avenue West
Jerome, idaho 83338




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS.

RE: PETITIONS FOR JUDICTAL
REVIEW OR ACTIONS FOR
DECLARATORY RELEIF OF
DECISIONS FROM THE IDAHO
DEPARTMENT OF WATER
RESOURCES

CASE NO.

NOTICE OF REASSIGNMENT

L S S g

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009,
declares that all petitions for judicial review made pursuant to .C. § 42-1701A of any decision
from the Department of Water Resources be assigned to the presiding judge of the Snake River
Basin Adjudication District Court of the Fifth Judicial District, and

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009, vests
in the Snake River Basin Adjudication District Court the authority to adopt procedural rules
necessary to implement said Order, and

WHEREAS on July 1, 2010, the Snake River Basin Adjudication District Court issued an
Administrative Order regarding the Rule of Procedure Governing Petitions for Judicial Review
or Actions for Declaratory Relief of Decisions from the Idaho Department of Water Resources.

THEREFORE THE FOLLOWING ARE HEREBY ORDERED:

i. The above-matter is hereby assigned to the presiding judge of the Snake River
Basin Adjudication District Court of the Fifth Judicial District for disposition and further
proceedings.

2. All further documents filed or otherwise submitted in this matter, and all further
filing fees filed or otherwise submitted in this matter, shall be filed with the Snake River Basin
Adjudication District Court of the Fifth Judicial District at P.O. Box 2707, Twin Falls, Idaho

NOTICE OF REASSIGNMENT 1

EXHIBIT C



83303-2707, providéd that checks representing further filing fees shall be made payable to the

county where the original petition for judicial review or action for declaratory judgment was
filed.

DATED this day of ,201 .

CLERK OF THE DISTRICT COURT

By:

Deputy Clerk

NOTICE OF REASSIGNMENT



A. Dean Tranmer, 1L.B. #2793
City of Pocatelle

IO, Box 4169

Pocatello, 1> 83201

{208} 234-6149

{208 2346297 {Fax)
diranmeri@pocatello.us

Sarah A, Klahn, LB, #7928
Mitra M. Pamberton

White & Jankowski, LLP

511 Sixtoenth Street, Suite 500
Denver, CO 80202

{303) 595-8441

{303} 825-5632 (Fax)
sarahkigwhite-jackewski.com
mitrap@white-jankowski.com

Attorneys for the City of Pocatello

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
)
' ]
Iv THE MATTER OF IDESIGNATING THE )
HASTERN SNAKE PLAIN AQUIFER 3
GROUND WATER MANAGEMENRT AREA } Crry 0F POCATELLO’S PETITION ROR
3 RECONSIDERATION
3

The City of Pocstello ("City” or “Pocatello”™ hereby submits this Petition for
Reconsideration of the director of the idaho Department of Wa;er Resoorces’ (“Director.”
“IDWR,” or “De@ar&n@ﬁf*} Order Desigrating the Eastern Snake Plain Hquzfer Ground Water
Meanagement Area, dated November 2, 2016 (“Order” or “Director’s Order™).

The City asks that the Director reconsider and withdraw the Order for the reasons stated
in Pocatelio’s letter of September 2, 2016 (attached herefo as Exhibit A). Alternatively, Pocatello

requests that the Director withdraw the Order, and re-issue another single, final order that

LEXHIBIT D




includes the goals of the Ground Water Management Area (“GWMA”) and a plan to implement
the goalsi

The Director’s Order announces a fundamental change in the management of ground
water rights on the Eastern Snake Plain Aquifer (“ESPA”). Rather than priority administration,
the Director’s Order announces formation of a GWMA with unspecified goals for the ESPA and
Snake River flows, and vet-to-be-determined operational -constraints on ground water rights to
achieve those goals. Administration by priority is enshrined in the Idaho Conetitution,‘ldako
Ground Water Assoc. v. Idaho Dept. of Water Resources, 160 Idaho 119, 369 P.3d 8§97, 909
(Idaho 2016), and the Director’s Order declaring his intention to restrict the operation of junior
ground water rights without regard to the amounts required to avoid injury to senior surface
rights is fundamentally unlawful.

Further, and without conceding the fundamental unlawfulness of the designation of a
GWMA, the Director’s GWMA Order i-s incomplete. The Director’s GWMA Order must also be
accompanied by (or include) findings describing the goals to be achieved in the GWMA and the
operational restrictions to be imposed on ground water rights to meet those goals (the “GWMA
plan™). The Director’s Order states at page 24, paragraph 25, that the “Cities should be allowed
the opportunity to participate in the development of the ground water management plan.” This"
puts the proverbial cart far in front of the horse--without knowledge of the water level {or Snake
River reach gain) goals to be met by the Director’s ESPA GWMA designation, it is impossible to
develop a management plan.' The Director’s Order goes on to indicate that IDWR will issue a
* subsequent order (or orders) regarding the procedures to be used to develop a GWMA plan.z

Again, information regarding the procedures to develop a GWMA plan may or may not be

! And if IDWR knows the goals it seeks to achieve, it isn’t clear why these weren’t shared in the Director’s Order.
2 IDWR thas been completely mute about the goals to be achieved in the GWMA, which begs the guestion of
whether the procedural order (promised on page 25 of the Director’s Order) would be premature.

CITY OF POCATELLO’S PETITION FOR RECONSIDERATION




useful-—however, without knowledge of the GWMA goals, issuing a procedural order is at best
.premature. :

The result of all of this will be a process involving multiple final orders—each on a
separate judicial review track. See Order at 25. Multiple final orders in an agency action
frustrates the Idaho Administrative Procedures Act, and IDWR Administrative Rules, and would
deprive interested individuals and entitics of a meaningful opportunity for judicial review. See
IDAHO CODE (“1.C.”) § 67-5201, ef seq.; see also IDARO ADMIN. CODE RS. 37.01.01.720 and
37.01.01.740 (“IDWR Administrative Rules 720 and 740”); see also 1.C. §§ 67-5246, 67-5248.

In the Order on Petition for Judicial Review issued in Case No. 2009-551, Gooding
County District Court, Judge Melanson expressly rejected IDWR’s practice of issuing serial final
orders where one is required to completely reflect the agency’s determination. Order on Petition
for Judicial Review, Case No. 2008-55 1, at 32 (July 24, 2009). There, the District Court found
that the Director had abuse(i' his discretion by stating in a final order that he would issue an
additional final order (at an unidentified later date) on ceﬁain issues in the Surface Water
Coalition’s delivery call that were nevertheless an “integral part” of administration. Id. The ‘
Court found the Director erred beéause

[sltyling the Final Order as two orders issued months apart funs contrary to the

Idaho Administrative Procedures Act and IDWR's Administrative Rules. In

addition, the issuance of separate “Final Orders” undermines the efficacy of the

entire delivery call process, including the process of judicial review. Such a

process requires certainty -and definiteness as to the Final Order issued, so that

- any review of the Final Order can be.complete and timely.
Id. (internal citations omitted).
The same problems arise here. Rather than having a single, final order designating

GWMA scope, GWMA goals, and GWMA restrictions to be imposed on ground water

operations to accomplish those goals (or the procedures by which the operational constraints will

CITY OF POCATELLQ’S PETITION FOR RECONSIDERATION




be determined), the parties will deal with serial “final” orderf;, frustrating the Administrative
Procedures Act, including, inter alia, a complete and efficient judicial review process. In essence
the parties would have té “combine” the multiple orders to attempt to understand how the
Director will proceed with operational restrictions on ground water rights, who will be affected
by it, and what it will mean for their water rights. Further, the parties (and District Court) will be
required to undertake the time and expense of multiple appeals and reviews.

Pocatello respectfully requests the Director reconsider and either withdraw the Order
altogether, or withdraw the Order until he is prepared to issue one final order comprising the
GWMA designation, the GWMA goals, and a plan containing operational restrictions to be
imposed on ground water users.

Respectfully submitted this 16th day of November, 2016.

CITY OF POCATELLO ATTORNEY’S OFFICE

By %"/Z %‘/ﬁ"\

A. Dean Tranmer -

WHITE & JANKOWSK], LLP

Attorneys for the City of Pocatello

By

Sarah A.‘Iﬁahn

L Sl £

Mitra M. Pemberton

CITY OF POCATEILLO’S PETITION FOR RECONSIDERATION



CERTIFICATE OF SERVICE

I hereby certify that on this 16 day of November, a true and correct copy of the
foregoing CITY OF POCATELLO MOTION TO RECONSIDER ORDER DESIGNATING THE
EASTERN SNAKE PLAIN AQUIFER GROUND WATER MANAGEMENT AREA was served on the
following by the method indicated below:

Sarah A. Klahn
White & Jankowski, LLP
Gary Spackman, Director [DWR ' ____U.S. Mail, Postage Prepaid
322 East Front St .__2  Hand Delivery
P.O. Box 83720 __ Overnight Mail — Federal Express
Boise ID 83720-0098 __ Facsimile 208-287-6700 Phone 208-287-4800
deborah. gibson@idwr.idaho.gov _ X Email
Garrick Baxter ____ 1.5 Mail, Postage Prepaid
IDWR ' ____ Hand Delivery
.P.O. Box 83720 _ Overnight Mail — Federal Express
Boise ID 83720-0098 _____ Facsimile 208-287-4800 Phone 208-287-6700
garrick. baxter@idwr.idaho.gov L Email
kimi. white(@idwr.idaho.gov
Robert Williams ____U.S. Mail, Postage Prepaid
Williams Meservy & Lothspeich LLP ___Hand Delivery
153 East Main St ____ ©Overnight Mail — Federal Express
P.0. Box 168 ' ___ Facsimile 208-324-3135 Phone 208-324-2303
Jerome ID 83338 _ X FEmail
rewilliams@cableone.net
Candice McHugh ' __U.S. Mail, Postage Prepaid
Chris Bromley ____ Hand Delivery
McHugh Bromley PLLC __ Overnight Mail — Federal Express
380 S 4th St Ste 103 ____ Facsimile Phone 208-287-0991
Boise ID 83702 ~_ X Email

emchugh{@mchughbromley.com
cbromley@mchughbromley.com

A Dean Tranmer ' ___ U.8. Mail, Postage Prepald

City of Pocatello ____ Hand Delivery

P.O.Box 4169 . Overnight Mail — Federal Express

Pocatello ID 83201 ____ Facsimile 208-234-6297 Phone 208-234-6149
dtranmer{@pocatello.us X Email

Robert Harris U.S. Mail, Postage Prepaid

Holden Kidwell Hahn & Crapo Hand Delivery

1000 Riverwalk Drive, Suite 200 Overnight Mail — Federal Express

PO Box 50130 Facsimile 208-234-6297 Phone 208-234-6149
Idaho Falls, ID 83405-0130 X Email

rharris@holdlegal.com
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September 2. 2016

Gary Spackman, Director

Idaho Department of Water Resources
322 Front Street

Boise, ID 83720-0098

Re: City of Pocatello’s comments on proposed Eastern Snake River Plain Aquifer Ground Water
Management Area

Dear Director Spackman:

T am writing on behalf of the City of Pecatello to respond to Idabo Department of Water !
Resources” ("IDWR™ or “Departient”) invitation to submit comments regarding the proposed
Ground Water Management Area (“GWMA”) for the Fastern Snake River Plain Aquifer
("ESPA™ or aquzfe;” The City has significant factual, legal, and policy concerns regarding the
adoption of a GWMA.

L POLICY CONCERNS WITH THE CREATION OF A GWMA

Pocatello understands the current urgency regarding the GWMA to arise from the 2013
agreement between the Idaho Ground Water Appropriators {"'IGXK"A“} and the Surface Water
Coalition ("SWCTY (referred to as “IGWA-SWC Agreement™ or “Agreement”™). Pocatello. also
understands there to be some interest on the part of the Deparimem in using the SWC-IGWA
Agreement as the tcmpiate for the goals of a GWMA. Pocatello, as well as other municipalities.
xouwht to participate in the [IGWA-SWC negotiations and both SWC and IGWA rejected the
cities” participation. This was well within the rights of SWC and IGWA as they were attempting
to resolve a dispute between themselves, While Pocatello was not invited to the table in the

" The City also agrees with the comments expressed in the letters submitted by the City of 1daho Falls, the Coalition
of Cities, and Asscociation of Idahe Clles on the GWMA issue,

> 30 Denver. Uilorado 86207
ki Jasdkov shicom
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negotiation of this historic settlement, it was pleased to hear these two adversaries had settled
their differences.

However, upon review of the SWC-IGWA Agreement, Pocatello’s representatives have
uniformly noted that the terms of the Agreement are not a good fit for the City. Any effort to
impose the SWC-IGWA Agreement on Pocatello, whether in the context of a GWMA or
otherwise, will be strongly resisted and likely is ineffective under Idaho law anyway. The
perception, true or not, is that the SWC and IGWA entities reached their settlement,
subsequently realized all the elements of the Agreement had not been thought through and that
the goals could not be met, and then persuaded the Department to adopt a GWMA to enforce the
settlement by bringing all of the ground water users under its auspices.

The SWC-IGWA Agreement resolves the dispute between SWC and IGWA by taking a
step back from conjunctive management and looking at a larger picture. This is a potentially
appropriate way to approach negotiated settlement of intractable disputes. However, it is a poor
basis upon which to make public policy for all water users where not all water users were
involved in the development of the Agreement, and no technical data has been provided to
support the goals therein.

We feel as if the GWMA idea is a solution in search of a problem. The water rights
owners on the ESPA have settled expectations regarding the administration of their property
interests; these expectations have been confirmed by the Idaho Supreme Court on numerous
occasions as being properly resolved through the Department’s conjunctive administration of
delivery calls. The Director of the Department (*Director”) has a mandatory statutory duty to
administer water rights, and the Idaho Supreme Court has interpreted this duty to administer
water rights in the context of ground water and surface water users as “conjunctive
management.” Yet if a GWMA is ordered for the ESPA, the Director will have adopted the
burden of also being the “water czar” to ensure at all times that water users in the entire aquifer
have “sufficient ground water.” The GWMA concept therefore will either fundamentalty upend
conjunctive administration, or serve as duplicative agency action with the possibility of
inconsistent and potentially unlawful results.

1I. LEGAL CONCERNS WITH GWMA
A. Insufficient techmical basis.

Any decision by the Department to create a GWMA must consider technical questions
regarding the status of the ESPA, and the Department must develop a robust administrative
record including substantial evidence that creation of a GWMA is necessary and consistent with
statutory standards. It is our understanding that IDWR has not undertaken or reviewed any
studies for the specific purpose of determining whether the conditions required under Idaho Code
(“I.C.»") section 42-233b are present, what the boundaries of such a GWMA would be, or how the
Director will determine if there is “sufficient ground water” under the GWMA statute. Without
more technical information regarding what the Department is proposing, any comments to the
Director are made in a vacuum, depriving parties of a meaningful opportunity to be heard.
Further, before the Department embarks on attempting to answer such complicated and
contentious questions by adopting a GWMA, the GWMA proponents should be required to

POCATELLO COMMENTS ON IDWR PROPOSED GWMA ‘ 2




initiate a contested case, and bear the burden in establishing that conditions in the ESPA are
approaching a Critical Ground Water Area (“CGWA™).> We understand that the SWC and
IGWA are proponents of a GWMA, and suggest that with the opposition expressed to a GWMA
by various entities, the Department is required to initiate a contested case and urge it to do so.

1. Factual problems with the perception that the aquifer is in “crisis.”

Based on conversations and communications with Spronk Water Engineers (“SWE”), we
include the following discussion to challenge the apparent perception of many that the ESPA is
in “crisis.” To illustrate the following discussion, we have attached the IDWR slide from the
GWMA informational meetings referenced within, as well as a table prepared by SWE showing
the water budget for the aquifer. These two exhibits are also attached to this letter as Exhibits 1
and 2, respectively.

2. ESPA Water Budget

The ESPA can be conceptualized as a sand-filled bathtub with drain openings around the
sides of the tub representing connected reaches and springs. When the inflows are stable, the
water level in the tub will be stable, as will be the flow out the side drains. If the inflow
increases, the water level in the tub will rise and the outfiow from the drains will increase. If the
inflow decreases, the water level in the tub will decline and the cutflow from the drains will
diminish until it matches the inflow.

The storage contents of the ESPA and the outflows from the aquifer (spring flows, reach
gains, wetland ET) are directly affected by the stresses on the ESPA (inflows and
withdraws). The following is a summary of the primary aquifer stresses:

Aquifer Inflows
s  Tributary underflow

» River seepage

e Canal seepage

s Recharge from surface water irrigation

e  Precipitation recharge on non-irrigation lands
Aquifer Withdrawals

e Irrigation Pumping
o  Municipal and other pumping

Variations in the above stresses are due to, infer alia, weather fluctuations, changes in irrigation
supply, changes in irrigation practices resulting in variations in the aquifer outflows and aquifer
storage {ground water levels).

During the Department’s recent GWMA informational meetings, a slide was presented
that illustrated the change in ESPA ground water storage from 1912 — 2015 (“IDWR Slide”).3

? See 1.C. §§ 67-5240, 42-233b.
# See Exhibit 1 (IDWR Slide from ESPA informational meetings).
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The IDWR Slide (Exhibit 1) shows a decline in aquifer storage of about 13 million acre-feet
(“MAF”) from 1952 — 2015. This equates to an average annual storage decline of 0.20 MAF/y
(200,000 acre-feet/y). The TDWR Slide also shows the annual average Thousand Springs
discharge, which declined from 6,800 cubic feet per second (“cfs™) in 1952 to 4,500 c¢fs in
'2015. The decline in ground water storage and the corresponding decline in spring flows were
characterized as “disturbing” in the in a July 7, 2015 IDWR letter (*July IDWR Letter”)
promoting the GWMA informational meetings.* The July IDWR Letter did not elaborate why
these trends were disturbing.

In order to better understand the significance of the ground water storage decline, it is
helpful to place the decline into context with the overall aquifer water budget. The aquifer
storage decline can be put into context by comparing it to the volume of water stored in the
aquifer, and the amounts of water that flow into and out of the aquifer.’

Compartson to Aquifer Storage

Total ESPA aquifer storage is estimated to be 1 billion acre-feet, mcluding 200 to 300
MATF of stored in the upper 500 feet of the aquifer.® The 13 MAF decline in aquifer storage from
1952 — 2015 represents about I percent of the total water stored in the aquifer and about 5
percent of the volume of water stored in the upper 500 feet of the aquifer.

Comparison to Average Inflows and Outflows

SWE’s water budget table (Exhibit 2) summarizes the ESPA inflows and outflows during
the ESPAM 2.1 calibration period from 1981 — 2008. The table shows the average annual
volume of each inflow and outflow and cumulative totals over the 28-year calibration
period. The table shows that the total inflows to the aquifer averaged 7.73 MAF/y and the total
outflows averaged 7.99 MAF/y. The difference between the inflows and outflows represents the
decrease in aquifer storage which averaged 0.26 MAF/y. The 0.26 MAF/y average decline in
aquifer storage during the 1981 — 2008 calibration period is similar to the average decline of (.20
MAF/y over the longer 1952 — 2015 period shown on the IDWR Slide.

Summary of Comparisons

The average annual change in aquifer storage during the 1981-2008 period of 0.26
MAF/y represents approximately 3 percent of the average annual aquifer inflows and aquifer
outflows. The foregoing comparisons to the total volume of water stored in the aquifer and to the
aquifer inflows and outflows demonstrate that the change in ESPA aquifer storage during the
past decades are relatively minor in the context of the aquifer water budget.

While ground water pumping was a significant cause of decline in aquifer storage during
the latter half of the 20th century, it is not currently a significant cause of the current changes in
aquifer water level. The Department imposed a moratorium in 1992 on new ground water

* Gary Spackman, LETTER TO INTERESTED PARTY at 1 (July 7, 2016).

> See Exhibit 2 (SWE water budget table).

® The ESPAM calibration period exiended from May 1980 to October 2008. Exhibit 2 summarizes annual water
year (September — October) for 1981 — 2008.
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development, and the effects of ground water pumping have already been expressed in prior
changes in aquifer storage and spring flows. The ESPA is an aquifer responding to reduced
recharge caused by the relatively dry period experienced in Idaho during recent years and by
reduced recharge from surface water irrigation primarily resulting from increases in irrigation
efficiency. The ESPA is not an aquifer in crisis.

B. GWMA is a duplicative administrative tool given ongoing conjunctive
management in the ESPA and, given the Director’s stated purpose, the
GWMA is likely unlawful.

The creation of a GWMA for the entire ESPA would be unnecessarily duplicative of
conjunctive administration. We reach this conclusion because the July IDWR Letter states at
page 2 that senior rights involved in the ongoing delivery calls (which are all senior surface calls,
save one) “have asserted that the ESPA presently does not have sufficient ground water to
provide a reasonably safe supply.” If the Department’s goal in adopting a GWMA is to satisfy
the senior surface rights demands for water, those demands must be understood in the context of
the conjunctive management case law that has developed in recent years, including AFRD#2 v.
IDWR’ and Rangen 1% Under these cases, the Idaho Supreme Court has rejected “shut and
fasten” administration for the ESPA, and has expressly endorsed beneficial use and maximum
utilization as essential principles in the prior appropriation doctrine to be considered in
administering shortages to senior surface rights due to junior ground water operations. The
Director must honor these principles by considering both that the “first appropriator in time is the
first in right and that water must be placed to a beneficial use.™

We are concerned, however, that the purpose of the proposed GWMA is broader than
conjunctive administration to satisfy the senior’s demands for beneficial uses. The July IDWR
Letter suggests that the ongoing delivery calls raise the question not of satisfying the seniors
requirements for beneficial use, but instead of “whether the ESPA is approaching the conditions
of a critical ground water area (not having sufficient ground water to provide a reasonably safe
supply)” for which a GWMA would be the only solution.'’ Further, that creating a GWMA
would “focus[ ] treatment on the problem, not just the symptoms” of the ongoing delivery calls
in the ESPA by looking at the aquifer as a whole.!" We read this to imply that the Director
intends to administer water rights to meet aquifer water levels, regardless of need, efficiency, and
beneficial use. We question whether the focus on water levels alone, without regard to the
doctrine of beneficial use, is even lawful when resorted to at the prompting of senior surface

" Am. Falls Reservoir Dist. No. 2 v. Idaho Dep't of Water Res., 143 Tdaho 862, 154 P.3d 433 (2007) (“4FRD#2).

¥ Idaho Ground Water Assoc. v. Idaho Dep't of Water Res., 160 Idaho 119, 369 P.3d 897 (2016), reh's denied (May
9. 2016) (“Rangen II").

°In Matter of Distribution of Water to Various Water Rights Held By or For Benefit of A & B Irrigation Dist., 153
Idaho 640, 650, 315 P.3d 828, 838 (2013) (“SWC case”) (emphasis added) (affirming the Director’s baseline
methodology approach and stating that “both management and administration must be conducted in accordance with
the basic tenets of the prior appropriation doctrine,” including the doctrine of maximum utilization.); see AFRD#2,
143 Idaho at 877-78, 154 P.3d at 448-449.

10 July IDWR Letter at 2.

"1d at3.
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rights.'” The Rules for Conjunctive Management of Surface and Ground Water Resources (“CM
Rules™) and case law interpreting the CM Rules are the basis for satisfying senior surface rights;
further, the provisions of the Ground Water Act are not applicable to holders of surface water
rights ?Because the Ground Water Act specifically applies only to “appropriators of ground
water.”

C. A GWMA does not provide an end-run around the doctrine of beneficial use.

For over a decade, the seniors now asserting that ground water supplies in the ESPA are
insufficient, have also sought “shut and fasten™ administration via their delivery calls to return
the aquifer to the halcyon status quo that existed in the 1950s—prior to any significant ground
water development and when the seniors were flood irrigating. At that point, as alluded to above
in paragraph 11.A.2., the aquifer was at its fullest.

In Musser v. Higginson, the Idaho Supreme Court found that hydrologically connected
surface and ground waters must be managed conjunctively, which lead to the adoption of the CM
Rules that were promulgated in 1994."*

These rules apply to all situations in the state where the diversion and use of water
under junior-priority ground water rights either individually or collectively causes
material injury to uses of water under senior-priority water rights. The rules
govern the distribution of water from ground water sources and areas having a
common ground water supply.15

The CM Rules and the Department’s application of the factors therein to address shortages to
seniors have been upheld in various cases over the past sixteen years.'®

Senior surface rights users challenged the CM Rules in AFRD#2, arguing that they were
entitled to receive the amounts of water on the face of their decrees and that the Department was
limited to “shut and fasten” administration. The Supreme Court rejected this argument and
confirmed that the concept of “shut and fasten” administration has no place in conjunctive
management uniess and until the Director determines that the seniors’ requirements for
beneficial use are not being met.'” Even then, “shut and fasten” curtailment of the wells arises
only if ground water users have not obtained an approved mitigation plan (of the sort agreed to in
the IGWA-SWC Agreement or of the sort agreed to between Southwest Irrigation District and
SWC for the balance of the last few vears.).

12 See Clear Springs Foods, Inc. v. Spackman, 150 Tdaho 790, 804, 252 P.3d 71, 85 (2011) (Clear Springs Foods put
an end to the junjors’ assertion that ground water levels and aquifer recharge levels form a basis to avoid the
obligations of a delivery call; the same holding precludes the seniors from enhancing the benefits of a delivery call).
3 Rangen IT, 160 Tdaho 119, 369 P.3d at 904 (citing Clear Springs Foods, 150 Idaho at 804, 252 P.3d at 85).

" Musser v. Higginson, 125 1dabo 392, 871 P.2d 809 (1994), rev'd on other grounds by Rincover v. State, Dep't of
Fin, Sec. Bureau, 132 Idaho 547, 976 P.2d 473 (1999).

> CM Rule 20.02.

'® AFRD#2, 143 Idaho at 874, 154 P.3d at 445.

1.C. § 42-226.
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In light of the Supreme Court’s imprecation against “shut and fasten” administration for
purposes of conjunctive management, it is easy to see why a senior secking “shut and fasten”™
administration would be inclined to seek a GWMA; if a GWMA is established for the ESPA, by
statute the Director “shall” order curtailment of junior water rights not protected by a ground
water management plan.'® However, Pocatello submits that existing legal principles and Idaho
Supreme Court precedent do not authorize curtailment of juniors to meet targeted water levels in
any proposed ESPA GWMA, as the ESPA is currently under conjunctive management. “The
policy of beneficial use serving as a limit on the prior appropriation doctrine dovetails with the
prescription in CM Rule 20.03 that ‘[a]n appropriator is not entitled to command the entirety of
large volumes of water in a surface or ground water source to support his appropriation contrary
to the public policy of reasonable use of water.””"” The Rangen II Court went on to interpret the
Schodde case to preclude senior surface rights from seeking “to assert control over practically the
entire aquifer, regardless of the minimal benefit to the senior and the great detriment of the
junior.”®® The Rangen I court also noted that the Idaho Supreme Court had “previously held that
hydrologically connected surface and ground waters must be managed conjunctively.™!
Curtailment of junior ground water users to achieve particular water levels is simply inconsistent
with these legal principles.

D. GWMA in the ESPA has been considered and rejected by the District Court
previously.

The Department has spent over 10 years litigating the administration of water rights in
the ESPA. IDWR has rejected efforts on two previous occasions to designate the entire ESPA as
a GWMA. Notably, during the judicial review of the A & B Irrigation District delivery call,
IDWR represented, and the District Court agreed, that “the designation of a GWMA would not
confer any additional management function that is not already available in an organized water
district.”* In both the SWC and A & B delivery calls, Judge Melanson and Judge Wildman
affirmed the Director’s rejection of GWMA as a management tool for the ESPA because water
districts had already been created.”® The 2016 revision to the GWMA statute does not change
this analysis, nor should it change the Department’s decision that GWMA are not an efficacious
means to manage ESPA water rights.

IIl. TRIBUTARY ADMINISTRATION

B § 42-233b (“[t]he director, upon determination that the ground water supply is insufficient to meet the
demands of water rights within all or portions of a water management area, shail order those water right holders on a
time priority basis, within the area determined by the director, to cease or reduce withdrawal of water until such time
as the director determines there is sufficient ground water.”).
** Rangen IT, 160 Idaho 119, 369 P.3d at 909 (quoting CM Rule 20.03).
2? Id. at 911; see Schodde v. Twin Falls Land & Water Co., 224 1.8, 107, 114-15, 32 8.Ct 470, 471 (1912).

Id. at 908.
2 See A & B Irrigation District Delivery Call, Case No. 2009-00067 at 43 (May 4, 2010) (Memorandum Decision
and Order on Petition for Judicial Review).
B See id.; see also SWC Delivery Call, Order at 31(IDWR Feb. 14, 2005) (reiterating ground water management
areas are not necessary where water districts have been created); see also SWC Delivery Call, Case No. 2008-0551
at 4 (July 24, 2009) (Order on Petition for Judicial Review) (“because water districts were expected to be created in
the ESPA. . . . there was no need for the creation of a ground water management area encompassing the entire
ESPA”).
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The Department specifically asked whether tributaries of the ESPA should be part of any
GWMA. Pocatello does not support the adoption of a GWMA, so the question of whether
tributaries should be included is already answered. However, Pocatello would not resist
expansion of the Area of Common Ground Water under Rule 50 to include the Portneuf and
other tributaries with a known connection to the ESPA. We believe expansion of the Rule 50
ACGW is preferable to the GWMA, and a better solution to ensuring fair and effective
conjunctive administration.

With warm regards,

Sarah A. Klahn, Esq.

ce: A. Dean Tranmer, Esq.

POCATELLO COMMENTS ON IDWR PROPOSED GWMA 8




ROBERT E. WILLIAMS CHRIS M. BROMLEY

IDAHO STATE BAR NO. 1693 IDAHO STATE BAR NO. 6530
WILLIAMS, MESERVY & LOTHSPEICH, LLLP MCHUGH BROMLEY, PLLC
Attorneys at Law Attorneys at Law

153 East Main Street 380 S. 4% St., Ste. 103

P.O. Box 168 Boise, ID 83702

Jerome, Idaho 83338 Telephone: (208) 287-0991
Telephone: (208) 324-2303 Facsimile: (208) 287-0864
Facsimile: (208)324-3135 cbromley(@mchughbromley.com

rewilliams{ewmlattys.com

Attorneys for Cities of Bliss, Buhl, Burley, Carey, Attorneys for Cities of Bliss, Buhl, Burley,

Declo, Dietrich, Gooding, Hazelton, Heyburn, Carey, Declo, Dietrich, Gooding, Hazelton,
Jerome, Paul, Richfield, Rupert, Heyburn, Jerome, Paul, Richfield, Rupert,
and Wendell . and Wendell

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

AA-GWMA-2016-001
IN THE MATTER OF DESIGNATING THE

EASTERN SNAKE PLAIN AQUIFER
GROUND WATER MANAGEMENT AREA

CITIES OF BLISS, BUHL,
BURLEY, CAREY, DECLO,
DIETRICH, GOODING,
HAZELTON, HEYBURN,
JEROME, PAUL, RICHFIELD,
RUPERT, AND WENDELL
PETITION FOR
CLARIFICATION

A T

COME NOW the Cities of Bliss, Buhl, Burley, Carey, Declo, Dietrich, Gooding,
Hazelton, Heyburn, Jerome, Paul, Richfield, Rupert, and Wendell (hereinafter “Coalition of
Cities™), pursuant to IDAPA 37.01.01.770, and hereby file this Petition for Clarfﬁcatioﬁ
(“Petition™) regarding the Director’s Order Granting Request for Hearing; Notice of Pre-

Hearing Conference (“Order Granting Hearing™) (December 2, 2016).
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BACKGROUND

On November 2, 2016, the Director of the Idaho Department of Water Resources
(“Director” or “IDWR™) signed the Order Designating the Eastern Snake Plain Aquifer Ground
Water Management Area (November 2, 2016) (“Designation Order™).

On November 16, 2016, the Coalition of Cities filed a Pefition for Reconsideration of the
Designation Order with IDWR concerning the “plan” for the ESPA GWMA, asserting that the
Director’s decision to issue a separate procedural order for the ESPA GWMA management plan
was contrary to Idaho law.

On November 16, 2016, the City of Pocatello filed a Petition for Reconsideration.

On November 16, 2016, the Sun Valley Company (“SVC”) filed a Petition for
Reconsideration of Final Order Designating the Eastern Snake Plain Aquifer Ground Water
Management Area.

On November 16, 2016, SVC filed a Petition Requesting a Hearing on Order
Designating the Eastern Snake Plain Aquifer Ground Water Management Area.

On December 1, 2016, the Director granted SVC’s November 16, 2016 request for
hearing. While the Order Granting Hearing referenced the outstanding petitions for
reconsideration, it did not state what occurred with the petitions for reconsideration upon the
granting SVC’s request for hearing.

REQUEST FOR CLARIFICATION

Pursuant to Idaho law, IDWR had twenty-one days to “dispose of” the Coalition of
Cities’ Petition for Reconsideration. Idaho Code § 67-5246; A&B Irrig. Dist. v. Idaho Dept. of
Water Res., 154 Idaho 652, 301 P.3d 1270 (2012). The Coalition of Cities® Petition for

Reconsideration was filed on November 16, 2016; therefore, the Director had until December 7,
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2016 to reach a decision on the merits. In the absence of a decision, the Coalition of Cities’

Petition for Reconsideration is deemed denied by operation of law. Idaho Code § 67-5246(5)(b);
A&B at 656, 301 P.3d at 1274 (““A petition for reconsideration is not disposed of until there is a
decision on the merits of the petition. . ... Because IDWR’s Director did not issue a written
dectsion disposing of the petition for reconsideration . . . the petition was deemed denied.™).
Prior to the expiration of the prescribed twenty-one day‘time period to dispose of the Coalition of
Cities” Petition for Reconsideration, the Director did, on December 1, 2016, sign the Order I
Granting Hearing, which did reference the pending petitions for reconsideration, but did not
address their merits.

Based upon IDAPA 37.01.01.770, the Coalition of Cities petitions the Director to clarify
the his decision on the issue raised in the Coalition of Cities’ Petition for Reconsideration —

namely, whether the Director will withdraw Designation Order and issue one final order that

addresses findings of fact and conclusions of law pertaining to the proposed designation of the
ESPA GWMA as well as the GWMA Plan. The Coalition of Cities respectfully requests that the
Director expedite his decision on this Petition for Clarification, as the filing of this petition does
“not suspend or toll the time for . . . appeal of the order.” IDAPA 37.01.01.770. If the Coalition
of Cities” Petition for Clarification was denied by operation of law, then the Coalition of Cities
has twenty-eight days from said denial to file for judicial review. LR.C.P. 84(b).
Respectfully submitted this 20® day of December, 2016.
Williams, Meservy & Lothspeich, LLP McHugh Bromley, PLLC

4,2»

ROBERT E. WILLIAMS

-

~for -

CHRIS M. BROMLEY
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CERTIFICATE OF SERVICE
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Director Gary Spackman
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Hand Delivered

A. Dean Tranmer

City of Pocatello

PO Box 4169
Pocatello, ID 83201
dtranmer(@pocatello.us

Sarah A. Klahn

Mitra M. Pemberton

White & Jankowski

511 16™ St., Ste. 500
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sarahk{@whitejankowski.com
mitrapwhitejankowski.com

Scott L. Campbell
Matthew J. McGee
Sarah A. McCormack

Moffatt, Thomas, Barret, Rock & Fields Chtd.

P.O.Box 829
Boise, ID 83701
sle@moffatt.com
mim@moffatt.com

sam@moffatt.com

W. Kent Fletcher
Fletcher Law Office
P.O. Box 248
Burley, ID 83318
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Randall C. Budge

T.J. Budge

Racine, Olson, Nve, Budge & Bailey Chtd.
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John K. Simpson

Travis L. Thompson

Paul L. Arrington

Barker, Rosholt & Simpson LLP
P.O. Box 63
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF DESIGNATING THE Docket No. AA-GWMA-2016-001
EASTERN SNAKE PLAIN AQUIFER

RESPONSE TO PETITION FOR
ig(EJXND WATER MANAGEMENT CLARIFICATION

BACKGROUND

On November 4, 2016, the Director (“Director”™) of the Idaho Department of Water
Resources (“Department”) issued an Order Designating the Eastern Snake Plain Aquifer Ground
Water Management Area (“ESPA GWMA Order”). On November 16, 20186, the City of
Pocatello (“Pocatello”™), the Coalition of Cities,' and Sun Valley Company (“SVC”) timely filed
petitions for reconsideration of the ESPA GWMA Order. On November 16, 2016, SVC also
timely filed a Petition Requesting a Hearing on Order Designating the Eastern Snake Plain
Agquifer Ground Water Management Area (“Request for Hearing™), requesting a hearing on the
ESPA GWMA Order “pursuant to Idaho Code § 1701A(3) and Rule 740 of the Rules of
Procedure of the Idaho Department of Water Resources (IDAPA 37.01.01).” Request for
Hearing at 1-2.

On December 2, 2016, the Director issued an Order Granting Request for Hearing;
Notice of Pre-Hearing Conference (“Order Granting Request for Hearing”), granting SVC’s
request for hearing and scheduling a pre-hearing conference for January 12, 2017, Timely
petitions to intervene were filed by the Idaho Ground Water Appropriators, Inc.; the Surface
Water Coalition (“SWC”)?; Pocatello; the Coalition of Cities; McCain Foods USA, Inc.; and
South Valley Ground Water District, On December 27, 2016, the Director issued an Order
Granting Petitions to Intervene granting all of the petitions to intervene.

On December 20, 2016, the Coalition of Cities filed the Cities of Bliss, Buhl, Burley,
Carey, Declo, Dietrich, Gooding, Hazelton, Heyburn, Jerome, Paul, Richfield, Rupert, and
Wendell Petition for Clarification (*Petition”). The Coalition of Cities note that the Order
Granting Request for Hearing referenced the petitions for reconsideration filed by Pocatello, the

! The cities participating as the Coalition of Cities in this matter are Bliss, Buhl, Burley, Carey, Delco, Dietrich,
Gooding, Hazelton, Heyburn, Jerome, Paul, Richfield, Rupert, and Wendell,

2 The SWC is comprised of A&B Hrigation District, American Falls Reservoir District #2, Burley Irrigation District,
Milner Irrigation District, Minidoka Irrigation District, North Side Canal Company, and Twin Falls Canal Company.
RESPONSE TO PETITION FOR CLARIFICATION Page 1
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Coalition of Cities, and SVC, but "did not state what occurred with the petitions for
reconsideration upon the granting [of} SVC’s request for hearing.” Petition at 2. The Coalition
of Cities asserts that, if its petition for reconsideration “was denied by operation of law” because
the Director did not issue an order on the petition within twenty-one days, “the Coalition of
Cities has twenty-eight days from said denial to file for judicial review.” Id. at 3.

ANALYSIS

The Petition implies that the ESPA GWMA Order is ripe for judicial review. However, a
person is not entitled to judicial review unless all available administrative options have been
exhausted. Idaho Code § 67-5271; Podsaid v. State Outfitters & Guides Licensing Bd., 159
Idaho 70, 356 P.3d 363 (20135); Wanner v. State, Dep't of Transp., 150 Idaho 164, 244 P.3d
1250(2011). “The doctrine of exhaustion requires that where an administrative remedy is
provided by statute, relief must first be sought by exhansting such remedies before the courts will
act” Regan v. Kootenai Cry., 140 Idaho 721, 724, 100 P.3d 615, 618 {2004). As the Idaho
Supreme Court recognized, “important policy considerations underlie the requirement for
exhausting administrative remedies, such as providing the opportunity for mitigating or curing
errors without judicial intervention, deferring to the administrative process established by the
Legislature and the administrative body, and the sense of comity for the quasi-judicial functions
of the administrative body.” Regan, 140 Idaho at 725, 100 P.3d at 619,

In Podsaid, the Court addressed a decision by the Idaho Outfitters and Guides Licensing
Board ("Board™) to deny Podsaid’s guide license application. The Court explained that “Idaho
Code § 36-2114(b) allows a guide license applicant 21 days after he receives notice of Board
denial to request a hearing.” Podsaid, 159 ldaho at 74, 356 P.3d at 367. The Court concluded
that, because Podsaid requested a hearing in accordance with Idaho Code § 36-2114(b), but
“appealed before the Board conducted the hearing,” Podsaid failed to exhaust his administrative
remedies. Id. “Because Podsaid did not complete his appeal process within the agency on the
denial of” his application, the Court remanded the matter to the Board. Id. at 75, 356 P.3d at
368.

In Wanner, the Court addressed a decision by the Idaho Department of Transportation to
suspend Wanner’s commercial driving privileges after Wanner “was arrested on suspicion of
driving under the influence and the results of his breath tests were over the legal limit.” Wanner,
150 Idaho at 165, 244 P.3d at 1251. The Court explained that, because Idaho Code § 49-326(4)
gives Wanner the opportunity to “request an administrative hearing related to” the suspension of
his driving privileges, and Wanner’s attorney represented that Wanner had filed such a request,
“fu]ntil such time as that hearing is conducted, judicial intervention into the matter of Wanner’s
disqualification from operating a commercial vehicle is premature.” Id. at 170, 244 P.3d at 1256.
Because Wanner failed to exhaust the administrative remedy “applicable to his concern,” the
Court dismissed Wanner’s petition for judicial review. Id.

Here, because the Director granted SVC’s request for hearing regarding the ESPA
GWMA Order pursuant to Idaho Code § 42-1701A(3), the Coalition of Cities is not entitled to
judicial review of the ESPA GWMA Order until the administrative remedy sought by SVC has
been exhausted (i.e. the hearing on the ESPA GWMA Order is complete and Director issues a

RESPONSE TO PETITION FOR CLARIFICATION Page2




final order).> Podsaid, 159 Idaho at 74, 356 P.3d at 367; Wanner, 150 Idaho at 169, 244 P.3d at
1255; Idaho Code § 42-1701A(3) & (4).

CONCLUSION

Based upon and consistent with the foregoing, the Director concludes that the Coalition
of Cities is not entitled to judicial review of the ESPA GWMA Order until the Director issues a
final order following the hearing requested by SVC.

DATED this &2~ day of December 20186.

Director

* The Director’s December 27, 2016, Order Granting Petitions to Intervene granted the Coalition of Cities’ request

to intervene in the hearing requested by SVC. The Coatition of Cities may participate as a party in the hearing. See
IDAPA 37.01.01.156
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