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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

- SUN VALLEY COMPANY,
Plaintiff,

VS.

GARY SPACKMAN, Director of the Idaho

Department of Water Resources,

Defendant.

CVv01-16-23173
Case No.

PETITION FOR JUDICIAL REVIEW

Sun Valley Company (the “Company™), by and through its undersigned counsel,

and pursuant to ldaho Code Sections 67-5270 through 67-5279 and Rule 84 of the Idaho Rules of

Civil Procedure, hereby submits this Petition for Judicial Review of an agency action by the

Director of the Idaho Department of Water Resources (“Director”’) and the Idaho Department of

- Water Resources (“Department”).
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FACTUAL AND PROCEDURAL BACKGROUND
| L

The Company owns and operates a resort in Sun Valley, Blaine County, State of
Idaho. The Company operates the resort with water rights in the Big Wood River Valley, which
the Department has identified as a “tributary basin” subject to inclusion within a ground water
management area (“GWMA?”) for the Eastern Snake Plain Aquifer (“ESPA™).

II.

The Idaho Department of Water Resources is a state agency, with its main office

located at 322 E. Front Street, Boise, Idaho. Gary Spackman is the Director of the Department.
| 1.

On July 7, 2016, the Director sent a letter to potentially interested water users
stating he intended to consider creating a GWMA ESPA. A copy of the letter is attached hereto
as Exhibit A. The letter invited “[plotentially affected water users™ to attend one or more of ten
(10) public meeting scheduled across Eastern Idaho between July 25, 2016 and July 28, 2016.

Iv.

The letter stated that Idaho Code Section 42-233b authorizes the creation of
GWMAs, and that there exist “several potential tools available to the Director” within a GWMA
. to manage the ESPA, including approval of a ground water management plan, limiting new
appropriations, implementing reporting requirements, and curtailment.

V.

The letter then described the current water administration paradigm as involving
“disjointed water calls and mitigation plans,” “sporadic curtailment orders and associated
mitigation,” and “sporadic water right administration,” and asserted that management utilizing a

GWMA may bring consistency to administration to achieve aquifer stabilization, although the
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letter did not identify the means to achieve such goal, except by reference io the foregoing
“potential tools.” L
VI

In addition to the previously established ESPA area of common ground water
- supply (“ACGWS?), the Director considered the inclusion of 22 Department water basins within
the proposed ESPA GWMA, including portions of Basin Nos. 21, 22, 23, 25, 27, 29, 31, 32, 33,
34,35, 36, 37, 41, 43, 45, 47, and 5.1. The letter asserted that the Department needs to consider
“the areal extent of the ground water management area,” and stated that the listed tributary basins
are the basins that the Department’s technical information suggests impact water stored in the
ESPA. The letter invited water users from those basins fo participate in the scheduled public

meetings.

VIL

On July 25, 2016, the day of the first public meeting, the Company filed with the
~ Department a Petition for Declaratory Ruling, pursuant to Idaho Code Section 67-5232 and

Idaho Department of Water Resources Rules of Procedure IDAPA 37.01.01.400. The Petition

for Declaratory Ruling, as amended, sought an agency determination regarding a number of legal |

questions involving the Director’s interpretation of Section 42-233b, and the applicability of
certain Department rules to the creation of a proposed ESPA GWMA. A copy of the Second
Amended Petition for Declaratory Ruling (without attachments) is attached hereto as Exhibit B.

VIIL

Between July 25, 2016 and July 28, 2016, the Department held informational

public meetings in 10 locations in Idaho, during which Department representatives made
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presentations and engaged in question and answer sessions. The Director invited written
comments as well.
IX.
On November 2, 2016, the Director issued an Order Designating the Eastern
Snake Plain Aquifer Ground Water Management Area (the “GWMA Order™). A copy of the
GWMA Order is attached hereto as Exhibit C. |
X.
An order is “[aln agency action of particular applicability that determines the
legal rights, duties, privileges, immunities or other legal interests of one (1) or more specific
| persons.” See IDAPA 37.01.01.005.15; IbAHO CODE § 67-5201(12). An order is the result of a
contested case. See IDAPA 37.01.01.005.07; IpAHO CODE § 67-5201(6). All proceedings by
any agency that may result in the issuénce of an order are governed by the contested case
provisions of the Idaho Administrative Procedure Act. IDAHO CODE § 67-5240. Those
provisions include, without limitation, procedural requirements for hearings, see § 67-5242,
evidentiary requirements, see § 67-5251, and the prohibition of ex parte communications with
the hearing officer, see § 67-5253.
X1
The proceedings that resulted in the GWMA Order did not comply with the
procedural or evidentiary requirements of a contested case under the Idaho Adminjstrative
Procedures Act or the Department’s Procedural Rules, IDAPA 37.01.01, or with the due process
requirements of the Idaho and U.S. Constitutions.
XII.
On November 3, 2016, the Director issued an Order Denying Petition for

Declaratory Ruling (the “Declaratory Ruling Order™). A copy of the Declaratory Ruling Order is
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attached hereto as Exhibit D. The Declaratory Ruling Order declined to address the merits of
the Petition for Declaratory Ruling, as amended. Instead, the Director dismissed the Petition for
Declaratory Ruling, He decided that the questions and issues raised therein were “inextricably
intertwined with factual and technical issues that require development and such development
cannot occur solely on the basis of legal briefing and oral argument.” See Declaratory Ruling
Order at 7. He also determined that issuance of the GWMA Order creates a forum to address the
issﬁes raised in the Petition for Declaratory Ruling, as amended, “through the nommal
admintistrative review process and not the declaratory ruling process.” See id.
XIIL
The questions and issues raised in the Petition for Declaratory Ruling, as
amended, do not require the development of a factual record. The questions and issues raised are
questions of law relating to the interpretation of statutes and rules the Director is responsible to
interpret and administer statewide, and not merely within the proposed or designated ESPA
GWMA.
XIV.
The GWMA Order does not create a forum to address the issues raised in the
Petition for Declaratory Ruling, as amended. In light of the Director’s failure to comply with the
requirements for contested case proceedings under the Idaho Administrative Procedure Act and
the Department’s Procedural Rules, the Director entered the GWMA Order without valid

authority, the GWMA Order is void, and it must be set aside.
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XV.

On November 16, 2016, the Company filed with the Department a Petition for
Reconsideration of the Declaratory Ruling Order. The Director did not grant or deny the Petition
for Reconsideration.

VENUE

XVL

The Company seeks review in the district court for Ada County, Fourth Judicial
~ District of the State of Idaho, pursuant to Idahe Code Séction 67-5272, because the final agency
action was taken by the Director and the Department at Deparfment headquarters in Ada County,
Idaho.

JURISDICTION

XVIL

The Company seeks judicial review of the Declaratory Ruling Order, and this
Court has jurisdiction for review of such order, because it is a final order. See IDAHO CODE
§ 67-5270(3); IDAPA 37.01.01.740. The Director granted a request for hearing to the Company
under Idaho Code Section 42-1701A, but failed to likewise grant the petition for reconsideration
of the Declaratory Ruling Order. Therefore, pursuant to Idaho Code Section 67-5246(4) and
IDAPA 37.01.01.740, the Declaratory Ruling Order remains a final order, with reconsideration
deemed denied.

XVIIL

The Company has exhausted all administrative remedies required under

chapter 52, title 67, Idaho Code and the Procedural Rules. See IDAHO CODE § 67-5271(1);

IDAPA 37.01.01.740.
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ISSUES ON REVIEW
XIX.

Pursuant to Idaho Code Sections 42-1701A and 67-5279, the Company seeks
review of the Declaratory Ruling Order, and the findings, inferences, conclusions or decisions
therein and related actions of the Department, because they were: (1) in violation of
constitutional, statutory provisions, and adminisirative rules of the Department; (2) in excess of |
the Department’s statutory authority and its anthority under the administrative rules of the
Department; (3) made upon unlawﬁﬂ procedure; and (4) arbitrary, capricious, and/or an abuse of
the Department’é discretion.

XX.

Specifically, and without limiting the foregoing, the Company requests review of,
and judicial determination of the following: -

1. Whether the Director erred by dismissing the Petition for Declaratory
Ruling, as amended.

2. Whether the Director crrs by creating a GWMA under Idaho Code
Sections 42-233a and 42-233b without reference to, or application of, the remainder of the
Groundwater Act, the CM Rules promulgated by the Department and approved by the
Legislature, and the common law set forth by Idaho trial and appellate courts derived therefrom.

3. Whether the Director errs by expanding the boundaries of the ESPA area
of common ground water supply as part of an ESPA GWMA ouiside the context of a formal
rulemaking or contested case proceeding.

4, Whether the Director errs by designation of an ESPA GWMA inclusive of

waiter districts such as Water District No. 37.
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5. Whether the Director errs in the exercise of his authority under Idaho
Code Section 42-233b, by inclusion of other ground water basins, including Basin 37, within an
ESPA GWMA.

6. ‘Whether the Director errs by including water basins or areas within an
ESPA GWMA for purposes of the administration of water rights therein without a procedurally
proper determination of an area having a common ground water supply.

7. Whether the Director exceeds his statutory authority by designation of a
new GWMA without conducting a hearing or rulemaking in accordance with the Department’s
Rules of Procedure and the applicable provisions of the Idaho Administrative Procedures Act.

8. ‘Whether the Director errs by designating areas of the state GWMAs
without first determining that such areas of the state are areas having a common ground water
supply, as defined within the CM Rules.

9. Whether the Director errs by determining areas of the state that have a
common ground water supply without conducting a rulemaking or complying with the provisions
of the CM Rules.

10.  Whether the Director errs by creating overlapping GWMAs.

11.  Whether the Director exceeds his statutory authority by generating or
creating a ground water management plan, or dictating the procedures for potentially impacted
water right owners to create such a plan.

12.  Whether the Director errs by approving an ESPA ground water
management plan that provides for managing the effects of ground water withdrawals from any

source other than the ESPA.
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13.  Whether the Director errs by excluding water rights for domestic purposes
from any order issued by the Director to water right holders fo “cease or reduce withdrawal of
water” upon making a “determination that the ground water supply is insufficient to meet the
demands of water rights within all or portions of a water management area.”

Pursuant to Idaho Rule of Civil Procedure 84(d)(5), this list of issues “shall not

_prevent the Company from asserting other issues later discovered.”

ATTORNEY FEES
XXI.
The Company respectfully requests an award of its attorneys’ fees and costs

pursuant to Idaho Code Section 12-117 and any other applicable statutes.

AGENCY RECORD

XXIL

The C(;mpany understands that fhe Department keeps and maintains a record of
documents and proceedings in the above-referenced matter, and respectfully requests preparation
of such record.

Petitioner CERTIFIES:

A. That the Department has been paad the costs for the preparation of
Department record referenced above;

B. That the District Court’s filing fee applicable to petitions for judicial
review of a final decision from administrative agencies, including the Department, has been paid;
and

C. That service has been made upon all parties required to be served.

DATED this 23rd day of December, 2016.
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FIELDS, CHARTERED

By.

Scott L. Campbell — Of the Firm
Attorneys for Sun Valley Company

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

, A

Mitthew J. McGee — Of the Firm
Attorneys for Sun Valley Company
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on this 23rd day of December, 2016, I caused a true
and correct copy of the foregoing PETITION FOR JUDICIAL REVIEW to be served by the
method indicated below, and addressed to the following:

Gary Spackman (Q U.S. Mail, Postage Prepaid
Director : ( ) Hand Delivered

IDAHO DEPARTMENT OF WATER RESOURCES { ) Overnight Mail

322 E. Front St. { ) Facsimile

P.0O. Box 83720
Boise, ID 83720-0098

7 A

Matthew J. McGee
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EXHIBIT A




State of Iﬁaha
DEP?IRTM?’ INT OF WATER RESOURCES

332 Esst Front Stred « P.Q. Box 83770 Boise, 1daho 83720-0098
Phivne: {208) 237-=38l313 » Fax: (208 23?—&’;03 * Website: wwa, ldﬁl' Jdaho.goy

C.lL. "BB”I'G-I“ GT’IER GARY %?AE‘R}&M
Gevermor irecon

Tuly 7, 2016

Dear Interested Party:

The Idaho Department of Water Resonrces (“IDWR”) is considering creating a ground
walter management area for the Eastern Snake Plain Aguifer (ESPA). Potentially affected water
© wsers are tnvited fo parfeipate it upcoming public meetings to discuss the possible creation of 4

ground water managetent arsa for the ESPA. A schedule of the ptiblic meetings Is printed at the
end of this Ietter. A separate schedule is.also enclosed.

. At the public meelings: (1) the Jdabio Departmient of Water Resonrces will present
hyﬁtelﬁgi’ﬁ'ﬁﬁtﬁ and inforthation; (2) TWR will discuss the legal standards for the creation of a.
- ground wafer management area; and (3) potentially affected water bisers and interested persons.and
entities muy inforact with IDWR and express their views. After liearing from water users at fhe
publi¢ mestifigs and cansidering the issues, T will deside whethier a ground water management aigd
ghould be -siéaféa‘:,, '

The Idsho Bepartment of Water Resouiees has doenmiented decdining ESPA levéls; Snake
- River flows, a6d sprinig dischiarges, particularly sineethe tittn of this century. Holdecs of senior
priority water rights. have filed several calls for priority delivery of water. IDWR.has conducfed
‘hearings, and hay renders fons resylting in orders of cuttaﬁment of junior priority water tights.
and associated mitigation obligations,

A campreheusxve hydmgsolegw medel of the aquifer has been developed and used for
 various purposes; including respanding to water delivery-calls and evaluating aquifer stablhzatmn
sfforts. IDWR sonfinues to develop-data and frack conditions in the ESPA.

To briefly summarize, after 2n extended period of increasing aguifer levels and spring
discharge, ground water fevels and water volume in the ESPA have been declitiing since dbout ihe
tnid 1950s, Sprirg discharges from the ESPA have also declined. From 1912 to 1952 the ESPA
gained an ¢stimated 17 miillion acre-feet of storage. Between 1952 and 2013 the aquifer lost awr
estimated 11 million acre~feef, There have been periods of recovery (increased aquifer Tevels and,
spring discharge) since 1952, but-each subsequent recovery peak is lower than the previgus pc.ak
-and sach declining trough is lower than the previous trough.

These trends are distorbing. Tt is clear that the aquifer storage has declined siibstantialty
from peak levels. Discharges from springs delivering water from the aquifer have corespondingly
declined as ground water ¢levations inthe ESPA and total water stored in the ESPA have declined.
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The ESPA s avital source of weter for the State of Idaho. Iis value cannot be overstated.
Unless the trend that has existed since 1952 is at least arrested, the cuzrent declines in aguifer
~ storage and spring discharge will confiue, Mnltiple causes for the declines in aguifer siorage and
- spring discharge Include: {1) ehanging climate patterns; (2) increasing surface water irrigation
efficiencies resulting in less incidental recharge; (3) the development of approximately ori¢ million
acres of land irrigated by ground watet within the ESPA; and {4 the development of a significant
number of additional irigated acres in areas that have historically confributed water to the ESPA.
Water-users.and the Water Resources Board ate undertaking efforts tp enhance recharge and reduce
ground water pamping to counter the declines. ‘However, future conditions, including climate and
‘water viss practices-ate unkvow

Tdaho Cade Section 42-233b auifiorizes the ereation:of ground waiter management arcas: Tt

defines » grovnd waler management ateaast % . . any gropnd water basin ot designated pait thereof -
 which the director of the depastment of waler tesoutces has dat&rxmned may be approaching the
ﬁanditmns ofa cnﬁcal grount wateratea.”

ldahg ..f—;:";__de Sﬁcﬂ )

142 233;& iyﬁ;r;\as & crmcal greaund W:atﬁ‘il' arga-as: .. any gronnd water

he thoft-qurrent rtes.of
a and ﬁutstandmg apphcatmns

ﬁepanm,sxrt Ejj‘f watﬁ_r msmu_rccsf’

he haltisrs efsam‘or Qnmﬁly Wai‘ar nghts whe ﬁleii numetens Water déhvary calls 'wifh

. appx:eachmg th x:enémans a*f wnt{ca! gwuxré ‘walies area (nﬁthaving suffielent. greuncl ‘water {o
provide a fisasonably safe supply).

Section 42-233b identifies several potential tools available to the Director within 2 ground
‘water management aréa to properly mianage the resource:

1. Approve @ grouhd water inghagemens plan for the ares. A grovind water management plan
would fianage ground water withdrawals on the aquiferind hydraulically commected
soilrees 1o ensure & reasonably safe supply of ground water. Components of a.recently
completed seftfernent agreement hstween the: Surdface Water Coalifion and the Idahe Ground
‘Water Appropriators may bs a templare for an initial managerient-plan,

2. Consider new appropridtions of watst only- after-determining that sufficient water is
available. This would be conisistent with current practices.
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3. Reqoire all water right holders within the azea fo report withdrawals of grourd water and
pther rigeessary tnformation. Many users of wates from the ESPA currently or'sobi miust
measure and report fheir diversions of ground water,

4. the Director detetmines the gronnd water is insufficient to meet the needs of water tight
 hioldlars, junior useis. may be required to cease diversions.
“The formation of 2 gronnd water management area would have distinet advantages:

1.. Rather flian enly adinisterinig exising disjointed water ealls and oritigation plans, fhe
D ;_aiimsnt sin, c,ens;der ﬂ]ﬂﬁﬂlﬁfe‘r a8 awholg. In -cantmst, ;;aciar conjusctive.

giesxgnatraﬂ Sﬁay b&ffter assnra ﬂrat the aq}uzfzrlst ti’aﬁ maa;sums araa@hievﬂh

- Ongofthe fssuds néﬁdiag considerafion will be the-arcal exferitof the ground Water
fratpenieataed, The Departiment’s fechnical tnformiation Sugzgests thaythe area thist impasts
water stored inthie ESPA dnd. § 'fm'g«ﬁ;scharge extends.info fributaey- Gasins:

Bireh Creek - Palisades Bannoek Creek
Medicine Lodge Creek  Willow Creek Rock Cresk.

Beaver Creek Blackfoot River Refe River

Camas Cregk Rogs Fork : - Gopse Creek

Honty's Botk Bortasuf River Big Cottonwood Creek.
Teton River '

Waiter wisers int those areas are invited to patticipate.
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‘The Department will conduct 2 series of informational meetings to further inform water

users of the concerns leading to this effort and to hear from them:

Mecting Date and Time

Meeting Location

July 25, 2016 at 8:30 a.m.

Minnie Moore Room, -
Community Campus Building
1050 Fox Acres Road
Hailey, Idaho 83333

July 25, 2015 at 2:30 p.in.

" Butte County High Schoo! Auditoriom

120 N. Water Street
Arco, Idaho 83213

July 25, 2016 at 7:00 pann.

West Jefferson High School Auditorinm

1260 East 1500 Naorth
‘Terieton, Idaho 83450

July 26, 2016 at 8:30 aumn.

AmericInn Lodge & Suites’
1098 Golden Beanty Drive
Rexburg, Idaho 83440

 July 26,2015 2t 200 paw,

Blackfoot Senior Center
20 East Pacific
Blickfoot, Idaho 83221

Jiily 26,2016 8t FOO pm.

Best Western
1415 Bench Road
___Poeatello, Tdaho 83201

Tuly 27, 2016 2t 9:00 aan,

"~ Marsh Valley Senior Cexter
21 8. Main Street
 Downey, Idaho 83234

July 27, 2016 at 3:00p,m

""Raft River High School Auditorivr,

55 1 West
Malta, Idaho 83342

Tuly 27,2016 at 1:30 pim,

1 Best Western/Burley Inn & Convention.

Center
800 N. Overland Avenue
Burley, Idaho 83318

Tuly 28, 2016 at 9:00 .m,

- Jerome Middle School
520 10" Avenue West
- Jerome, Idaho 83338

The: meetmgs*wﬂ,l include a presentation on the aquifer by Department Staff, discussion of the

Director’s role-and deeigion process, and an opportunity to hear from water users,

Sincerely,

G ys—packm:{ﬁ
- Director




IDAHO DEPARTMENT OF WATER RESOURCES

SCHEDULE OF PUBLIC WATER MEETINGS FOR
 PROPOSED GROUND WATER MANAGEMENT
AREA IN THE EASTERN s-NAKE PLAIN AQUIFER

~ Meeting Date and Time ~ Meefing Location
e ' | MinnieMoare Room,

, o - k . Comipunity Campus Bujlding
July 25,2016 at 8:30am. - 050 Pox mzs ol
..... , Jdahe 83333
‘ , Biitte Coiinty High School Auditorium

- July 25,2016t 2:30 pam. f 170 N. Water Streat . -

Arct, idaho 83213

' : West lefferson High Schosl Auditarium
July 25, 20163t 7:00 p.m.. 1260:East. 1500 North
_ - i . Terreton, Idaho 83450
July 26, 2016 at 830 am, " Aanericinn Lodge & Suites
‘ ] 1698 Galden Beauty Drive
ey ‘Rexburg, Idaho 83440 _
CJuly 26, 2006@t200 pm. | BlackfootSanior Center _ 5
' | 20 East-Pacific \

b Blatkioot, idaho 83221
July 26, 2086 at 700 .  BestWestern
: 1415 Bench Raad
, Pocatelio, Idaho. 83201
luly 27, 2016 at 5:00 a:m. " MarshValley Senior Center
; 215, Main Stregt
N Downey, Idaho 83234
 July27 2006.at3:00pm. | RaftRiver High Schoel Auditorium
' | 55 1% West
- _ N Malta, idaho 83342 B
Jufy27, 20166t 730p: | Best Western/Burley inn & Convention Center |
800 N. Overland Avenue i
e Buriey, 1daho 83318
July:28, 2616 &t 9:00a.m. 1 " Jerpme Middie Sthool
520 10" Averiue West
jergme, Idaho 83338
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Aftorneys for Sun Valley Company

'BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
" SUN VALLEY COMPANY,
: Docket No.
Petitioner, 7
7 SECOND AMENDED PETITION
VS, FOR DECLARATORY RULING
- : L : REGARDING CREATION OF
GARY SPACKMAN, Director of the Idaho ESPA GROUND WATER
Department of Water Resources, MANAGEMENT AREA
Respondent.
L PETITION

1. Sun Valley Company (“Sun Valiey™), by and through undérsigned

counsel, files this Second Amended Petition for Declaratory Ruling (“Petition™) pursuant to
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Idaho Code Section 67-5232 and the Idaho Department of Water Resources Rules of Procedure,
IDAPA 37.01.01.400.

2. On July 11, 2016, Sun Valley received a letter dated July 7, 2016, from
' Gary Spackman, Director of the Idaho Department of Water Resources (the “Letter”). A true
and correct copy of the Letier is attached hereto as Exhibit 1. The Letter provides that the
Department “is considering creating a ground water management area for the Easter Snake Plain
Aguifer (ESPA),” and invites “[plotentially affected water users” to attend one or more of ten
| (1 0) meetings scheduled across Eastern Idaho between July 25, 2016 and July 28, 2016.

3. The Letter provides that after the meetings, the Director will decide .
“whether a ground water management area (“GWMA™) shouid be created.

.4.  The Letter states that Idaho Code Section 42-233b authorizes the creation
of GWMAs, which are defined as *. .. any ground water basin or designated part thereof which
the director of the- department of water resources has determined may be approaching the
conditions of é cxitii;al ground water area.”

5. . The Letter notes that Idaho Codé Section 42-233a defines a critical ground
water area as «, . .any ground water basin, or designatéd part thereof, not having sufficient
ground water to provide a reasonably safe supply for irrigation of cuitivated lands, or other uses
in the basin at the then current rates of withdrawal, or rates of withdrawal projected by
consideration of valid and outstanding applications and permits, as may be determined and
d&signated, from time to time, by the director of the department of water resources.”

6. The Letter states that Idaho Code Section 42-233b identifies “several
potential tools available to the Director” within a GWMA. to manage the ESPA. Specifically, the

Letter states that Idaho Code Section 42-233b authorizes the Director to:
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(a) approve a ground water management plan to “manage ground water
withdrawals on the aquifer and hydraulically connected sorces to ensure a reasonably safe
‘supply of ground water”;
(b}  consider new appropriations only after detérmirﬁng availability;
()  require water right holders within the GWMA o report withdrawals of
ground water and other information; | |
(d)  require junior users to cease diversions “{i]f the Director determines the
ground water is insufficient to meet the needs of water right holders,”
| 7. The Letter then describes the current water adﬁﬁnjstraﬁﬁn paradigm as
involving “disjointed water calls and mitigation plans,” “sporadic curtailment orders and -
| associated m__iti_gatian;” and “sporadic water right-e.ldm_inistration,g’ and aéserts that managemgnt.:
utilizing a GWMA may bﬁng consistency to administration to achieve aquifer stabilization,
‘ ‘ali-:houg'h the Letter does not identify the means to échieve such goal, except by reference 'tol'the-
foregoing “potential tools.” |
8. The proposed GWMA area includes the ESPA, which “is thé aquifer
underlying the Bastern Snake Plain.” Rangen, Inc. v. Idaho Dep’t of Water Res. (In re Distrib. of
Water to Water Right Nos. 36-02551 & 36-07694 (Rangeﬁ, Ine.) IDWR Docket CM—DC—ZOI 1-
: 064), 36‘? P.3d 193, 197 (Idaho 2016). The ESPA is approximately 170 miles long and 60 miles
vﬁde, and has been designated as an area having a common ground water supply (“ACGWS").
_ Seeid. (citing IDAPA 37.03.11.050). The ground water in the ESPA is hydraulically connected
- to the Snake River and tributary springs. Id. The ESPA “is composed predoruinantly of

fractured quaternary basalt, which is generally characterized by high hydraulic conductivity.” Id.
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Discharge from the ESPA “to hydraulically connected surface water sources is largely dependent
on ground water elevations and hydraulic conductance.” Id.
| 9. In addition to the ESPA ACGWS, the Dire.ctor proposes to include
22 basins within the ESPA GWMA, including portions of Basin Nos. 21, 22, 23, 25, 27, 29, 31,
| 32,33, 34, 35, 36, 37, 41, 43, 45, 47, and 51. See Letier at 3 (listing 22 tributary basins). The
Letter asserts that the Department needs fo consider “the areal extent of the ground water
meanagement area,” and states that the listed tributary basins are the basins that the Depafttneht;s
' fechxﬁcal information suggests impact water stored in,thg ESPA. The Letter also invited water
users from those basins fo participate in the public meetings. |
| o 10. “The policy of securing the maximum use and benefit, and least wasteful
‘use, of the State’s water resoumé.s applies to both surface énd underground waters, and it
requirés that théy be managed wﬁjuncﬁvely.” Clear Springs Foods, Inc. v. Spackman, 150
" Idaho 790, 808, 252 P.3d 71, 89 (2011). | _

11.  “[TThe Idaho Legislature has authorized the Directo-r ‘fo adopt rules and
regulations for the distribution of water from the streams, rivers, lakes, ground water, and other
natural water resources as shall be necessary to carry out the laws ‘in accordance with the’
priorities of the rights of the users thereof.’ The Director has done so in the Conjunctive
Management Rules (CM Rules), which were approved by the Legislature and became éffective
on October 7, 1994.” In re A&B Irrigation Dist., 155 Waho 640, 650, 315 P.3d 828, 838 {2012)
(quoting IDAHO CODE § 42-603). |

12. The CM Rules “give the Director the tools by which to determine “how
the various ground and surface water sources are interconnected, and how, when, where and to

what extent the diversion and use of water from one source impacts [others}.”” Am. Falls
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—

. Reservoir Dist. No. 2 v. Idaho Dep't of Water Res., 143 1daho 862, 878, 154 P.3d 433, 449
(2007) (quoting A&B Irrigation Dist., 131 Idaho 411, 422, 958 P.2d 568, 579 (1997)).
13.  The CM Rules “govem the distribution of water from ground water
sources and areas having va common ground water supply.” IDAPA 37.03.11.020.01.
14. The CM Rules “provide the basis for the designation of areas of the state
thaf have a commén ground water supply and the procedures thgt will be followed in . . .
| designating such areas as ground water management areas as provided in Section 42—2335, Idaho
Code.” TDAPA 37.03.11.020.06.

- 15,  “The Eastern Snake Plain Aquifer area of common ground Wétér’ supply
will be created as a new water district or incorporated into an existing or expanded \n;ater districf,
- as provided in Section 42-604, Idaho Code, when the rights to the diversion and use of water ‘

" from the aquifer hgv’e i)een adjudicated, or will be designated a gronnd water manageh';cnt area.”
IDAPA 37.03.11.050.01(d).

| 16.  Additionally, upon the proper initiation of a contested case by a senior
water right holder, and following consideration of such contested case under the Department’s
Rules of Procedure, the Director :hay, by order, . . . [d]esignate a ground water management
. areaunder the provisions of Section 42-233(b), Idaho Code, if it appears that administration of
the diversion and use of water from an area having a common ground water supply is required
because the ground water supply is insufficient to meet the demands of water rights or the
diversion and use of water is at a rate beyond the reasonably anticipated average rate of future
natural recharge and modification of an existing water district or creation of 2 new water district
cannot be readily accomplished due to the need to first obtain an adjndication of the water

rights.” TIDAPA 37.03.11.030.
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17.  Sun Valley owns water rights in Water District No. 37. Sun Valley owns
water nghts within the Big Wood River Ground Water Management Area, designated as such by
the Director on June 28, 1991. Sun Valley does not own water rights in the ESPA area of
éonnnon groﬁnd water supply.

18.  Pursuant to Idaho Code Section 67-5232(1), Sun Valley hereby petitions

- the Department for a declaratory ruling as to the applicability of Idaho Code Section 42-233b to

_Basin 37 in the context of ﬁny proposed ESPA GWMA. Speciﬁcaily, and without limitation,
Sun Valley seeks a declaratory ruling that: |
(@) Because thé Groundwater Act, the CM Rules promulgated by the

| D@pai‘tment and appxoved by the Legislature, and the common law .set forth by Idaho trial and

' -api;el!ate courts derived therefrom, apply to determining areas of the state having a commion
- ground water supply, cre'é.ting and expanding water districts, and creating GWMAs, in exercising

: authority un&er_ldaho Code Sections 42-233a and 42-233b, the Director _can'nof actin derogation
of these legal constraints,

()  Any attempt by the Director or the Department to expand the Boﬁndaries '
of the ESPA area of common ground water supply to include the entirety of Basin 37 by
designating Basin 37 as part of an ESPA GWMA outside the context of a formal rulemaking or
'contested-'casé proceeding is in contravention of the Groundwater Act, the CM Rﬁles, and the
common law set forth by Idaho trial and appénate coutts derived therefrom.

(c) 'I_'hé proposal to designate an ESPA GWMA inclusive of Water District
No. 371s conﬁ'ary to prior decisions of the Director regarding GWMA designations related to the

ESPA.
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(d)  Idaho Code Section 42-233b does not grant the Director authority to
include other ground water basins, including Basin 37, within an ESPA GWMA.

(e) The proposal to designate an ESPA GWMA inclusive of Basin 37 for
purposes of the administration of water rights therein without a ﬁrocedurally proper
- determination of an area having a common groundlwater supply in Basin 37 is an invalid
collateral attack upon the findings and conclusions in Judge Wildman’s Memorandum Decision
and Order in the matter of Sun Valley Co. v. Spackman, Case No. CV—WA—ZOIS -14500 (Apr. 22,
'_201 6). A true and correct copy of Judge Wildman’s Memorandum Decision and Order is
| attdchjc(i hereto aé Exhibit 2.
® “The Director does not have .autho;ity to designate 2 new GWMA inclusive
- - 6fBasin 37 without conducting a hearing or rulemaking in accgrdz‘mge with the Department’s
, Rul&e of Procedure and the applicable provisions of the Idaho Admi;ﬁstraﬁve'Procedures Act.
| (® A “critical ground water area,” and a “ground water management area,”las ,
.defined in Idaho Code Sections 42-233a and 42—23311 respectively, are each, as a matter pf law,
an “arca having a common ground water supply,” as defined in the CM Rules, IDAPA
37.03.11.010.01. |

(h)  Except for within the boundaries of the ESPA set forth in CM Rule 50,
‘which have already been determina;d, the Director must defermine areas of the state £hat havea
common ground water supply before designating such areas ground water management areas.

@) Except for the boundaries of the ESPA set forth in CM Rule 50, which
have already been determined, the Director must conduct a rulemaking or comply with the
provisions of the CM Rules in order to determine areas of the state that have a common ground

water supply.
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)] The Dﬁectar may not create an ESPA GWMA that geographically '
overlaps the exfsting Big Wood River GWMA.

(k)  The Director has the statutory ﬁuﬂmrity to approve a ground water
management plan, but does not have the authority to generate or create a ground water
management plan.

) Under Idaho C(;de Section 42-233b, a ground water management plan for
the ESPA should provide for managing the effects of ground water withdrawals from the ESPA
(a) oﬁ the ESPA, and (b) on hydraulically connected sources of water, but it cannot provide for
" mﬁnag'ng the effects of ground water withdrawals from any other source.

(m)  Under Idaho Code Section 42-23 3b, if the Director makes a
~* “determination that the ground water sapply is ins:ufﬁcient to ﬁcd tlm:'{iémands of water rights
. w1ﬂ'nna11 or portions of a water manégement area” any order issued by the Director to water

_ ﬁght holders fo “cease or reduce wiﬂldfawal of water” must include water rights for domestic
 purposes.

19.  In addition, pursuant to VIdaho Code Section 67-5232(1), Sun Valley

~_ hereby petitions the Department for a declaratory ruling as to the applicability of

IDAPA 04.11.01.420-425 to Department proceedings. Specifically, and without limitation, Sun
Valley seeks a declaratory ruling that IDAPA 04.11.01 420-425 apply to Department

7 proceedings because the Department failed to include in the Rules of Procedure of the Idaho
Department of Water Resources “a finding that states the reasons why the relevant portion of the - -

attorney general’s rules were inapplicable to the agency under the circumstances.” IDAHO CODE

§ 67-5220(5)(b).
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H. POINTS AND AUTHORITIES
Pursuant to IDAPA 37.01.01.400.01(c) and 37.01.01.400.02, Sun Valley may set

forth the statutes, orders, rules, or other controlling law upon which Sun Valley relies. The
following points and authorities, and discussion thereof, sﬁpport each of the foregoing requcsted
declarations, and Sun Valley respectfully requests an order from the Director confirming each. .
A, The Director’s Authority Is Limited. |
The Department, as an administrative agency, has no authority other than that
given to it i)y the Legislature. See Wash. Water Power Co. v. Kootenai Envil. Alliance, 99 Idaho
'-'875, 879, 591 I’;.2d 122, 126 (197.9). “Administrative agencies are ‘creature[s] of statute’ and,
: _ therefore, are ‘lmuted to the power and authority granted [them] by the Legislatare.””
| "Heﬁd_ersor_z v. Eclipse Traffic Control, 147 Idaho 628; 632_, 213 P.3d 718, 722 (2009) (quoting
-Welch v. Del Monte Corp., 128 Idaho 513, 514, 915 P2d 1371, 1372 (1996)). Such authority “is
| primary and exclusive in the absence of a clearly maiﬁfestéd'expressipn to the confrary.”
' Roberts v. Idaho Trans. Dep’s, 121 daho 727, 732, 827 P.2d 1178, 1183 (C. App. 1991). An
: agency “may not exercise its éub-legislative powers to modify, alter, enlarge or diminish the
provisions of the legislative act which is being administered.” Id. |
An administrative agéncy “exercises limited jurisdiction, and nofhiﬁg is presumed
in favor of its jurisdiction.” Hénderson, 147 1daho at-632, 213 P.3d at 722; sée also United
States v. Utah Power & Light Co., 98 Idaho 665, 570 P.2d 1353 (1977). An agency’s authority
and jurisdiction is “dependent entirely upon the statutes reposing power in them and they cannot
confer it upon themselves . . ..” Wash. Water Power Co., 99 1daho at 879, 591 P.2d 126. If the
provisions of governing rules or statutes are not met and complied with, no authority or

jurisdiction exists. Jd. (citing Arrow Transp. Co. v. Idaho Pub. Util. Comm’n, 85 Idaho 307, 379
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P.2d 422(1963)). Acts taken by an agency without statutory authbrity ot jurisdiction are void
-and must be set aside. See Arrow Transp. Co., 85 Idaho at 314-15, 379 P.2d at 426-27; A&B
Irrigation Dist. v. ldaho Dep’t of Water Res., 153 Idaho 500, 505, 284 P.3d 225, 230 (2012).
‘ The Director’s authority is granted and defined in Title 42 of the Idaho Code, the
Idaho Administrative Procedure Act, Idaho Code Section 67-5201, et'seq. (the “Act”), and the
administrative rules promulgated in accgrdance ﬂaereﬁdth. However, these grants of power also
. property limit jurisdiction and authc;n'ty in order to comport with due process standards to protect
. therights and interests of citizens. In response to a due procé_:ss éhallenge relating to the impact
* of the Department’s administration of an appellant’s “constitutional use” water right, the Idaho
Supreme Court upheld the Department’s actions and recognized that “[t]he requirement of
,ﬁr;)cedural -due‘i)rdécss is satisfied by the statutory scheme of Title 42 of the Idaho Code.”
Nettléron 2 Higg'ins«in, 98 Idaho 87, 91, 558 P.2d 1048, 1052 (1977).

To that end, all Department proceedings and hearings must be conducted in
accordance with the Idzho Administrative Procedu_re Act. IDAHO CODE § 42-1701A.
Compliance with Title 42, the Idaho Administrative Pfocedure Act, and the rules promulgated
thereunder ensure that appropriate procedural protections are afforded to the property interests of
all water right owners. The Difectot has specific responsibility “[t]o promul_gate, adopt, modify,

| repeal and enforce rules implementing or effectuating the powers and duties of the department.”
IpAHO CODE § 42-1805(8); see also IDAHO CODE § 42-603.

Valuabie property rights are at issue. “When one has legally acquired a water
right, he has a property right therein that cannot be taken from him for public or private use
except by due procesé oflaw....” Benneitv. Twin Falls N. Side Land & Water Co., 27 Idaho

643, 651, 150 P. 336, 339 (1915). Procedural due process is afforded to all parties subject to the
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- Department’s jurisdiction by virtue of compliance with Title 42 of Idaho Code and the Act. See
Nettleton, supra. Under the Act, the Department has promulgated, and the Legislature has
reviewed, the Procedural Rules and the CM Rules that supplement and implement the siatotory
recjliirt';ments for the administration of ground water rights, pursuant to Title 42 of Idaho Code,

- pai'ticularly Idaho Code Section 42-233(b). See also IDAHO CODE §§ 67-5224; 67-5291.

7 The Department has no authority or jurisdiction to proceed with the creation of an
- BSfA GWMA that extends beyond the boundaries of the ESPA ACGWS. Even if it did, absent

- compliance with ﬂe clearly articulated ru]emalnng or contested case procedures of the

Pfocedural Rules and the CM Rules, such action would be, and in this case is, ultra vires, and
7 ; contravenes Sun Valley’s due process rights and the i)rocedures the Legislature and the

| _Iieparhnenthave deemed mandatory. See Henderson v. Eclipse Traffic Control, 147 Idaho at

_634-35, 213 P.3d at 724-25; Arrow Transp. Co., 85 Idaho at 314-15, 379 P.2d at 426-27. Th'é
Director threatens to exceed his authority. Thatis the sourcc of this petition. The Director must

k follow thé statutes and rules that define the Legislatv.ir_e"s grant of authority.

B. Idaho Code Section 42-233b Does Not Grant the Director Authority to
Include Other Ground Water Basins Within an ESPA GWMA.

The Director contends he has the authority to creatc a s-_ingle GWMA that
. 'compriseé not only the ESPA ACGWS, but aiso 22 tributary basins. See Letter at 2-3. An
evaluation of the plain language of the statute at issue, and interpreting the statute in pari materia
with the remainder of the Groundwater Act, demonstrates that his contention is erroneous.

First, the Director’s authority under Section 42-233b to determine a GWMA.
makes no reference fo tributary ground water basins, and indeed uses the singular term “ground
- water basin.” Although the term “gronnd water basin” is not defined in the statute or the

Groundwater Act, a review of the plain language and a common understanding of the term

SECOND AMENDED PETTTTION FOR DECLARATORY RULING - 11 Cllent:42667786.1




' reﬂecté a much narrower view of the scope of a GWMA than what the Director proposes.
Second, the Director presumably relies upon the term “hydraulically connected sources of water”
in the second paragraph of Section 42-233b to support the inclusion of tributary ground water

7 basins within a GWMA. As addressed below, upon evaluation, that provision concerning ground

water management plans for a given GWMA actually demonstirates a geo graphic and hydraulic

scope for a GWMA. that is much more limited than that contemplated by the Director.

1. A GWMA is comprised of a single ground water basin, not multiple
ground water basins.

Idaho Code Section 42-233b defines a “ground water management area™ as “any
'ground water basin or designated part thereof whlch the dlrector of the department of water
' resom'ces has determined may be approaching the conchtlons of a critical ground water area.”
o IDAHO CODE § 42-233b. That definition limits the “aerial extent” of the GWMA, as the Director
| hés termed it, exclﬁsiveiy toa singular “ground water basin.” A GWMA can be a single ground
 water baSin, or part of a single ground water basin, but a GWMA cannot be multiple basins.
| Fundamental concepts of hydrology support that conclusion. 'I‘hq term, ground
. water basin, consists of two separate concepts: “ground water” and “basin.” Idaho Cm_ie
- Section 42—230 defines “ground water” as, ;‘aﬂ wat& under the surface of the ground whatever
may be the geolégical structure in which it is standing or moving.” IDAHO CODE § 42_-230_@).
This definition confirms that ground water exists in any “geclogical structure in which it is
standing or moving.”

The Idaho Ground Water Act and the remainder of the Idaho Code do not define

"~ “basin.” Consequently, other sources must be considered. One defines “basin™ as:

A region in which the strata or layers of rock dip in all directions
toward a central point. Thus, it is any hollow or trough in the
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earth’s crust, whether filled with water or not. A river basm is the
total area drained by a river and its tributaries.

C.C. LEE, PH.D., ENVIRONMENTAL ENGINEERING DICTIONARY 56 {Government Institutes, Inc. 3d
ed. 1998). Another defines “basin” as “[t}he drainage area of a lake or stream, such-as a ﬁver
basin.” U;S. ArMY CORPS OF ENGINEERS, E.M. 1110-2-1201, Reservoir Water Quality Analysis,
2 (U.S. Dep’t of Atmy, Jun. 30, 1987). Still another defines a “groundwater basin” as “the
subsurface volume:throiigh which groundwater flows towards a specific discharge zone. Itis
surrounded by ground x;vater divides.” C.W.FETTER, APPLIED HYDROGEOLOGY, Univ. of
Wiscon.-Oshkosh, 9 (Macmillan Collegé Publishing Co., Inc., 3rd ed., 1994). Based on these
definitions, the Director cannot-legit_imately determine that a p_roposed ESPA ground water basin

includes “tributary basins,” as suggested in the Letter.

No language in Idaho Code Section 42-233b says that a “ground _wa_tér basin™
includes basins other than the ground water basin under consideration, regardless of whether the
other basins may discharge some supply into that ground water basin. State agéncy anthority

‘ aﬁses only from specific statutory la—nguage enacted by the Legislature, not otherwise.

The regulatory authority granted by Idaho Code Section 42-233b to dete:{_mine a
GWMA is limited to identifying a singular “ground water basin.” 'The Director’ s letter
describing “tributary basins” alone evidences a fundamental mischaracterization of the statute,
and gross overreach. The regulatory authority for determining and designating a GWMA does

- not reference, define, or describe any circamstances where a GWMA “extends into u'ib;ltary
basins,” nor does it reference water sources tributary to the ground water basin at issue. See
Letter at 3. Likewise, the statute does not provide regulatory authority over any ground water
basins or fributary surface water sources that contribuie water to the designated ground water

basin. Because the Director’s regulatory power to determine a GWMA derives solely from the

SECOND AMENDED PETITION FOR DECLARATORY RULING - 13 Cllent:4269776.1



language of the statute, expanding the regulatory reach beyond the area described in the statute

: fails to meet the constitutional standards of due process. See Arrow Transp. Co., supra; A&B
Irvigation Dist. v. Idaho Dep’t of Water Res., supra. Here, the Director of the Department has no
authority to include “tributary basins™ in the proposed ESPA Ground Water Management Area. |
If he proceeds to take such action, his determination will constitute a void, “ulira vires” ac;.t See

2. A plan approved under Idaho Code Section 42-233b can only manége
the effects of ground water withdrawals from the ESPA.

As the foregoing illustrates, a GWMA is a ground water basin, and not a

- collection of separate fributary basins and a specific ground water basin. Likewise, Idaho Cod_e

- - Section 42-233b provides no authority to'impoée regulation of water rights in Basin 37 by

ol ihqlpd_ing the Big Wood and Little Wood River Basins within the proposed ESPA GWMA. _
Those basins should therefore not be included. |

The second paragraph of Idaho Code Section 42-233b uses language that, out of |
' conte;";t,rrrﬁght be twisted to provide arguable authority to the Director to manage a GWMA thit
ixidludes tributary ground water basins. The language states: |

When a ground water management area is designated by the
director of the department of water resources, or at any time
thereafter during the existence of the designation, the director may
approve a ground water management plan for the area. The ground
water management plan shall provide for managing the effects of
ground water withdrawals on the aquifer from which withdrawals
are made and on any other hydraulically connected sources of
water.

INAHO CODE § 42-233b (emphasis added). '

! It is noteworthy that this second paragraph of Section 42-233b says nothing about the
process of “designation of a ground water management area.” It describes what the management
plan “shall provide.” Only the first paragraph of the statute circumsctibes the designation
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A review of the stafutory language contemplates the management of one thing—
 the effects of ground water withdrawals from “rhe aquifer.” Those effects are measured or -
evaluated in fwo places—the aquifer from which the withdrawal was madc; and sources of water
hydraulically connected to the designated aquifer. In long form, the plan authorized by
Section 42-233b can provide for managing the effects on the aguifer of ground water
withdrawals _@t_ the aquifer, and can also provide for managing' the effects on other
hydraulically connected sources of water by withdrawals from thé aquifer.

This language does not state or reasonably imply that a ground water manaéement
plan can.ﬁrovide for managing the effects of ground water withdrawals from ground water basins
outside the ESPA bouﬁdaries. At most, the-languége implies the manééement plan counld provide'
| s for managing the effects of ground water withdrawals on other sources 6f water, hydraukically
conﬁected to the designated aquifer from ﬁﬁch the withdrawals are made. In short, any
management plan may only provide for managing effects of withdrawals frdm the designated |
aquifer and the effects of those aquifer withdrawals upon water sources that are hydraulicalty
connected to the designated aquifer.

Logically, ground water withdrawals from the ESPA can only affect
“hydraunlically connected sources of water” that are fed by the ESPA. This conclusion stems

from fundamentals of hydrology. Ground water withdrawals from the BSPA could not affect

process. So, the Director cannot reasonably rely upon the phrase “hydraulica]ly connected
sources of water” in the second paragraph to conclude he has power to determine that “tributary
basins” belong in the proposed ESPA GWMA.

Furthermore, the second paragraph of Section 42-233b does not grant the Director
anthority to create a ground water management plan. Instead, the statute gives the Director only
. the authority to approve a ground water management plan. Sun Valley also seeks a declaratory

- ruling on this point from the Director. '
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tributary basins that provide flow to the ESPA, because those {ributary basins are up gradient.
No amount of ground water withdrawal from the ESPA could affect ground water levels in those
Basins. Additionally, Idaho Code Section 42-233b uses the single term, “the aquifer.” This
connotes that the Director is empowered to manage only one aquifer per GWMA designation.
Unless the Director intends to redefine what the aguifer is—which he cannot do
unijlaterally—a ground water management pian in an ESPA GWMA must manage the ef.fe'cts of
ground water withdrawals from the E_SPA, as the plain language of the statute provides. This is
i’mportant for two reasons. First, as set forth above, the management of ground water
“fiﬂldrawais from any aquifer other than the ESPA—such as the Big Wood River ground water
basin—-—is not contemplated, Secor_;d, if a ground water withdrawal ﬁom the ESPA causesno |

effects in an upgradient tributary ground water basin such as the Big Wood River ground water

-basin, then such tributary basin should not bé part of a plan and does‘nbt belong m the GWMA af
all? |
Idaho Code Section 42-233b circumscribes the Director’s auﬂmrify to regulate use
of ground water withdrawals within the “ground water basin” designated as a “ground water

management area.” Consequently, the Director has no authority to administratively regulate

ground ﬁvater withdrawals in any ground water basin outside of the designated basin. The
regulatory authority granted by Idaho Code Section 42-233b does not include “managing the
effects of ground water withdrawal on the [ESPA}’; [from “any hydraulically connected sources
of water.” Such an interpretation completely ignores the statutory phrase, “effects . .. on

hydraulicaliy connected sources of water.”

2 The analysis that the statutory language contemplates is strikingly similar to the analysis
in which the Director must engage fo determine an ACGWS and create or enlarge existing water
districts. See IDAHO CODE § 42-237a.g; IDAPA 37.03.11.031.
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The r’egula‘tor)} authority granted by the statute does not provide for management
of withdrawals in “hydraulically connected sources of water” such as the Big Wood River
ground water basin. The stafute grants povernmental power to manage the effects on those
“hydrautically connected sources of water” resulting from withdrawals from the ESPA. Again,
because the Director’s regulatory powers derive solely from the language of the statute,
expanding the regulatory reach beyond the singular ground wéter basin described in the statute
fails to meet the mnsﬁmﬁonal standards of due process,

C. IDWR’s Inclusion of Tributary Basins in the Proposed ESPA Ground Water
Management Area Would Conflict with the SRBA Final Decree.

The Snake River Basin Adjudication (“SRBA™) generated more litigation than |

. anyone predicted when the Idaho Legislature enacted Idaho Code Sections 42-1401, ¢t seg.

‘Fortunately, the SRBA Disfrict Court entered its Final Decree on Augq_st 25,2014, thereby .
| concmding virtually all of that litigation. The finality and integrity of that Final Decree would be

attacked by the inclusion of “tributary basins” in a proposed ESPA GWMA.

This conclusion stems from analysis of Idaho Supreme Court authonty and the
SRBA Adjudication statutes. n Rangen v. IDWR (2016 Opinion No. 33), Docket
Nos. 42775/42836, the Idabo Supreme Court evaluated the effect of Idaho Code

Section 42-1420. It stated:

Except for certain enumerated exceptions inapplicable here, “[t]he
decree entered in a general adjudication shall be conclusive as io
the nature and extent of all water rights in the adjudicated water
system.” IDAHO CODE § 42-1420 (cmphasis added).

‘Where the partial decrees indicate that Rangen’s rights are surface
water rights, that finding is conclusive in Rangen’s delivery call.

Stipop. at11.

" The Idaho Supreme Court has recognized:
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A decree is important to the continued efficient administration of a

water right. The watermaster must look to the decree for

instructions as to the source of the water. Stethem v. Skinner, 11

Idaho 374, 479, 82 P. 451, 452 (1905). If the provisions define a

water right, it is essential that the provisions are in the decree,

since the watermaster is to distribute water according to the

adjudication or decree. 1.C. § 42-607 (1997). '

State v. Nelson, 131 Idaho 12, 16, 951 P.2d 943, 947 (1998) (emphasis added).

This admonition applies here. Virtually all of the pofentially impacted water
rights in the Big Wood and Little Wood River Basins have been claimed and decreed with
specific water right numbers.® The prefix number designates the specific water basin selected by

 the Department as the idenfifier for the water rights in that basin.
Significantly, the Department, when it was a party to the SRBA, moved to
~reconsider certain orders by the SRBA District Court prohibiting the filing of a Director’s Report
that does not consist of the three parts described in Idaho Code Section :42-141 1. See SRBA
Case No. 39576,'O;der Re: Idaho Department of Water Resources’ Motion to Recoﬁs_i'der; and
Order Establishing Adjudication Reporting Areas, General Sequence and Test R_eporthig Areas
at1l (May 19, 1992) (“May 19, 1992 Order™), a true and correct cdpy of which is attached hereto
as Exhibit 3, In doing so, the Director stated that “[a]dministrative boundaries for sub-basins for
the entire state of Idaho were established by IDWR in the late 1960°s.” See SRBA Case
MNo. 39576, Director’s Brief in Support of Motion to Reconsider Orders at 6 (Feb. 14, 1992),a
" true and cotrect copy of which is attached hereto as Exhibit 4. They were established “for ease

and efficiency in the administration of Idaho’s water resources.” Id. at 7. Since that time, those

administrative basins have been used for administration, “and will continue to be used after the

? Those water rights not decreed in the SRBA have been licensed by the Department with
water right numbers indicating the same water basin prefix, i.e., 37.
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conpiusion of the SRBA for administration of rights determined in the SRBA, as well as for
IDWR’s other duties.” /4. at 8. The Director stated that “{a]lteration of these boundaries would
not only seriously impede IDWR’s efforts in carrying out ifs duties in the SRBA, but would
seriously disrupt IDWR’s many other ongoing responsibilities in regulating and administering
| Idaho’s waters.” /4. The SRBA Court accepted this designation of separate hydrological basins
| and the sequencing of Director’s Reports proposed by the Diréctor. ‘See May 19, 1992 Order at
- 2-5. |
This fact is significant because of the statutory mandates of Idaﬁo Code
Section 42-1409. 1t reqﬁired claimants for water rights in the SRBA to file a notice of ~claim- on
the Department’s standard form. IDAHO C;)DE § 42-1409(4). The sta:iadard claim form required
ihé;claimant to include the source of water and the number of the water right, unlms;'theri‘.glil_t
-was “founded upon judicial decree not on file with the department . .. .” IDAROCODE
: §742-1409(1)(b) & (e). See also IDAPA 37.03.01.060.02(c) & (0) (fequiring the identification of
_ source and basis of cléim, including the assigned water right number). |
The water right number identified the right in the Diréctor’s Report, the
sﬁbsequeht partial decree, and all pleadings involving the water right in any contested subcase.
Iﬁ fact, the water right number was used to identify the subcase for that right in the SRBA. And,
each partial decree identifies individual water rights with the basin-specific prefix number.
Consequently, since the decree is conclusive and provides the instructions for
administration, the judicial determination of the water basin for each water right cannot be
contested by the Director. See State v. Nelson, supra. As a result, the Director has no basis to
determine that a water right decreed in a separate tributary basin canr be administered as part of

the ESPA. ground water basin merely by designating a GWMA under Idaho Code
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Section 42-233b. The tributary basin must be treated and administered separately, because of the -

conclusive effect of the SRBA Final Decree.

D. The Conjunctive Management Rules Supplement Section 42-233b and
Clarify the Limitations on the Director’s Authority.

In the Director’s letter, he recites Idaho Code Sections 42-233a and 42-233b as
the Idaho statutory provisions that grant him authority to create an ESPA GWMA. Importantly,
the Dir,@ctor_ also notes that, in the exercise of such authority, “[o]ne of the issues -nceding
consideration will be the areal extent of the groundwater management area.” He then pmceedé
~ to list 22 tributary basins that the Department’s technical information suggests may “impact[]
water stored in the ESPA.” The Director lists “several potential tools” available to address
" management of the ESPA (and poséibly 22 additional basins), but the Director does not identify-
fhe Department’s Conjunetive Management Rules.

“The policy of securing the maximum use and benefit, and least wasteful use, of
'~ the State’s water resources applies to both surface and ﬁnderground waters, and it requires that
they be managed conjunctively.” Clear Springs Foods, Inc.v. Spackman, 150 Idaho 790, 808,
252 P.3d 71, 89 (2011).

[TThe Idaho Legislature has authorized the Dix:ector “to adopt rules

and regulations for the distribution of water from the streams,

rivers, lakes, ground water, and other natoral water resources as

shall be necessary to carry out the laws in accordance with the

priorities of the rights of the users thereof.,” The Director has done

so in the Conjunctive Management Rules (CM Rules), which were

approved by the Legislature and became effective on October 7,

1994,
Inre A&B Irrigation Dist., 155 Idaho 640, 650, 315 P.3d 828, 838 (2012) (quoting IDAHO CODe
§ 42-603). The CM Rules “give the Director the tools by which to determine ‘how the varions

ground and surface water sources are interconnected, and how, when, where and to what extent
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the diversion and use of water from one source impacts [others].”” Am. Falls Reservoir Dist.
| No. 2 v. Idaho Dep’t of Water Res., 143 Idaho 862, 878, 154 P.3d 433, 449 (2007) (quoting A&B
Irrigation Dist., 131 Idaho 411, 422, 958 P.2d 568, 579 (1997)).

The Director’s authority to create the proposed ESPA GWMA, and limitations
related to his power, are set forth within Idaho Code Section 42-233b and within the CM Rules.
Administrative rules should be “éonsh'ued in the context of the rule and the statute as a whole, to
give effect to the rule and fo the statutory .language the‘rule is meant to supplement.” Ma.so?z V.
Dankelly C‘Iub,_ 135 Idaho 581, 586, 21 P.3d 903, 908 (2001). “IDAPA rules and reglliations are
_t:raditio_nally afforded the same effect of law as statutes.” Huyett v. Idaho State Univ., 140 Idaho
904, 908, 104 P.3d 946, 950 (2004); see also Mallonee v. State, 139 Idaho 615, 619, 84 P.3d 551,
555 (2003) (“A rule-or regulation of a public administrative body-ordiharily has the same force
and effect of law and is an integral part of the statute under whic_h’—if-is made just as though it
were prescifibed in terms therein.”).

The CM_Rlﬂés repeatedly and‘ expressly provide that they apply to GWMAs. The
CM Rules “apply to all situations in the state where the diversion and use of water nnder junior-
priority ground water rights either individually or collectively causes material injury to uses of
water under senior-priority water rights.” IDAPA 37.03.11.020.01 (emphasis added). The CM
Rules “gdvém the distribution of water from ground water sources and areas having a common
ground water supply.” Id. Even more explicitly, the CM Rules “provide the basis for the
designation of areas of the state that have a common ground water supply and the procedures that

will be followed in . . . designating such areas as ground water management areas as provided

in Section 42-233(b), Idaho Code.” IDAPA 37.03.11.020.06 (emphasis added).
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Although Idaho Code Section 42-233b provides the Director with the authority to
designate a GWMA, that authority has explicit 1imitationst In this case, in addition to the
express language of that statute, the CM Rules provide applicable limitations.

1. The Director does not have the authorify to create the proposed ESPA
' GWMA. ‘ '

The Director should not create a GWMA where all water rights have been
adjudicated and are the proper subject of a newly created or modified water district, pursuant to
Idaho Code Section 42-604. The CM Rules demonstrate this limitation. First, directly on point,
CM Rule 50 provides: that:

The Eastern Snake Plain area of common ground water supply will

be created as a new water district or incorporated into an existing

- or expanded water district as provided in Section 42-604, Idaho .
Code, when the rights to thé diversion and use of water from the
aquifer have been adjudicated, or will be designated a ground
~‘water management area. : -
. IDAPA 37.03.11.050.01(d) (emphasis added).
| “The CM Rules provide that, upon the complete adjudication of ground water
rights in the ESPA, a water district will be created or the ESPA ACGWS will be incorporated
into an existing or expanded water district. The only condition before mandatory creation or
incorporation is adjudication of ESPA water rights. A GWMA only was to be created, in the
event necessary, before “the rights to the diversion and use of water from the aquifer have been
adjudicated.” The disjuncﬁve “or” following the statement requiring creation or expansion of a
water district upon adjudication of the aquifer demands that conclusion. A GWMA is a pre-

adjudication administrative tool not applicable to the areas contemplated in the proposed ESPA

GWMA,
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" In proposing and adopting the CM Rules, the Department contemplated an
“eitﬁer/or” approach to water districts and GWMAs, dependent entirely upon the status of
adjudication of water rights within the basin. Comparing CM Rule 30.05 and CM Rule 30.06
| reveals that adjudication of the water rights at issue is the lynchpin. I “the water rights have
: been adjudicated,” thé Department may treat the delivery céll as‘ a petition to create a new water
‘.district. IDAPA 37.03.11.030.05. I “the water rights have not been adjudicated,” the
| Depé‘rtment may treat the delivery call as a petition for designation of a GWMA.
IDAPA 37.03.11.030.06.
Also, CM Rule 30.07(h) demonstrates that the designatiqn of a GWMA should
- B only ’oé_cur if ground water supply is insufficient “and modification of an existing water district
. v_c-)_r créatién of a new water district cannot be readily accomplished due o the need to first obtain
Toan adjudz;egtioﬁ'bf the water rights.” IDAPA 37.(}3;1 1.‘030.07(&1) (emphasis added). Water
| nghtsvnthln the proposed ESPA GWMA have been étdjﬁdicated. The CM Rules do not
| “éqrntéx_nprlate the creation of a post-adjudication GWMA. Duly created or modified water
B d-ist:'r-i_ct_s supplant the legal autherity to create a GWMA.
CM Rule 41 provides further evidence of this conclusion. It requires the Director
to “utilize ail availablg water right records, claims, permits, Ecenses and decrees to prepare a
‘water right priority schedule” when he enters an order upon a delivery call in a GWMA.
IDAPA 37.(}5.11 041. Under CM Rule 40, relating to delivéty calls within organized water
dlstrlcts, there is no similar requirement because the water rights within a water district have
been adjudicated; those within a GWMA have not. Again, a GWMA is a pre-adjudication

adminisu'ative tool. It does not apply to the areas described in the proposed ESPA GWMA.
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Indeed, that is exactly how the Department has interpreted the issue in the past. See Section ILE.
infra.
| The CM Rules supplement Idaho Code Section 42-233b. They are intogral to a
complete understanding of the Department’s administration of Idaho waters. The CM Rules
‘clearly provide that a GWMA is a pre-adjudication tool to be replaced by water districts.
- Consequently, the proposed ESPA GWMA is not authorized under Idako law.
. 2. Even if the Director has the authority-to create the proposed ESPA
GWMA, he must comply with the procedural requirements of the CM
7 Rules and the Department®s Procedural Rules.
As discussed supra, the CM Rulés -pi‘ovide the tools to determine how various
WaterrSources are interconnected, and how, when, wilere, and to what extent the diversion and
: "~ use of water fiom one source impacts others, See AFRD No. 2, supra. The Director’s proposéd 7
ESPA' GWMA clearly contemplates the interconnection of various sources of water, and an
- é%aluﬁﬁ(m of the CM Rules in‘ the context of tht_: ground water management statutes cited'by the
Di1-_'e§.:tor s therefore appropriéte. Administrative rules and regulations are interpreted the same
| way as Statutes. Kimbrough v. Idaho Bd. of Tax Appeals, 150 1daho 417, 420, 247 P.3d 644, 647

(2011). Interpretation of administrative rules should begin with an examination of the literal -'7

- words of the rule, and such should be given their plain, obvious, and rational meanings. Sanchez -

v. State, Dep ’trof Correction, 143 Idabo 239, 242, 141 P.3d 1108, 1111 (2006). Again, the
‘f?anguage should be con_stmed in the context of the rule and the statute as a whole, to giye
effect to the rule and té the statutory language the rule is meant to supplement.” Mason v.
Donnelly Club, 135 daho at 586, 21 P.3d at 908 (emphasis added).

Under the CM Rules, an *“area having a common ground water supply”

(*ACGWS") is defined as:
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désigﬁatéd patt thereof which the director of the department of water resources has determined .
' ‘may be-éi)proac}ﬁng—the conditions of a critical ground water area.” IDAHO CODE § '42-233b.

. And, as:cﬁacai' ground water area” is defined as:

A ground water source within which the diversion and use of
ground water or changes in ground water recharge affect the flow
of water in a surface water source or within which the diversion
and use of water by a holder of a ground water right affects the
ground water supply available to the holders-of other ground water
rights.

IDAPA 37.03.11.010.01.
Two requirements must be satisfied. First, the ACGWS must be a ground water _

source. Second, the diversion of ground water from the source must affect water supply in the

-source or affect the flow of water in a surface water souzce. .

" A “ground water management area” is defined as “any ground water basin or -

any ground water basin, or designated part thereof;, not having

sufficient ground water to provide a reasonably safe supply for

irrigation of cultivated lands, or other uses in the basin at the then

cuirent rates of withdrawal, or rates of withdrawal projected by ,
consideration of valid and outstanding applications and permits, as |
may be determined and designated, from time fo time, by the _ _ !
director of the department of water resources. i

VI:DAHVO CObE § 42-233a.

| Legally, a GWMA must be co-equal with an ACGWS, because it necessarily
satisfies each requirement to constitute an ACGWS. Fizst, for the purposes of water use and
administration, a “ground water basin” is a “sround water source.”’ Second, evaluation of the

sufficiency of “ground water to provide a reasonably safe supply,” based on current or projected

* In theory, a “basin” might not be a “source,” but that would suggest the water within the
basin was not the subject of appropriation and beneficial use. If a basin is not a source of water

subject to diversion and use, neither the statutes nor the rules at issue here would apply.
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withdrawals from a ground water basin, see § 42-233a, clearly contemplates that divérsion from
the basin “affects the ground water sﬁpply available fo the holders of other ground water rights.”
| lSee IDAPA 37.03.11.010.01. Ttis self-evident that a GWMA must be an ACGWS.

Because a GWMA is an ACGWS, d&signaﬁon of an BSPA GWMA that includes
tributary basins falling outside the boundaries of the existing ESPA ACGWS requires
compliance with the CM Rules. Again, the CM Rules so'prov.ide. See IDAPA 37.03.11.020.06
(“These rules provide the basis for the designation of areas of the state that have a common

ground water supply and the procedures that will be followed in . . . designating such areas as
. groﬁnd ﬁafer'managemnt areas as provided in Section 42'—233(5), Idaho Code.”) (emphasis
‘added). 3
| In particular, because a GWMA is an ACG'WS,‘-in order to designaie a GWMA,
the Director must first determine the applicable ACGWS. Todo that, the Director must conduct
| . arulemaking, as CM Rule 50 demonstratés. In the alternative, and upon an appropriafc petition
by a water user pursuant to CM Rule 30, the Director must odmply with CM Rule 31, which
provides guidance and criteria concerning determinations of an ACGWS. Importantly, CM
Rule 31 states that the Director’s ACGWS findings “shall be included’in the Order issued
_ pursuant to Rule Subsection 030.07.” IDAPA 37.03.11.031.05. Also, CM Rule 30.07 reﬁr%
consideration of a contested case under the Department’s Rules of Procedure prior to entering
such an order. IDAPA 37.03.11.030.07.
In sum, thci Director may not, aé suggested in his Letier, simply decide whether an
ESPA GWMA, inclusive of 22 tributary basins, should be created “[a}fter ht;;:aring from water
users at the public meetings and considering the issues.” Even if it were appropriate to create the

contemplated ESPA GWMA, which it is not, the Director must hold a contested case hearing
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upon petition by a party or a rulemaking in accordance w1th the Idaho Administrative Procedures
Act concerning the boundaries of any ACGWS that will éomprise such a GWMA, and otherwise
A @mply with the CM Rules. Only then will the Director have the authority to designate an
ACGWS as a GWMA (if at all), subject to govemance in a_lccordance with Idaho Code Section
42-233b. |

3. The Director may not ignore his obligation fo determine an ACGWS
by citing kdaho Code Section 42-233b.

The foregoing limitations on the Director’s authority under Section 42-233b and
-_-the CM Rules are supported by Judge Wildman’s Memorandum Decision and Order in the
| inatter of Sun Valley Co. v. Spackman, Caée No. CV-WA-2015-14500 (Apr. 22, 2016) (the
“Memorandum Decision™). Conchﬁéntly, the Director’s 1)1:0130;»‘3}1j to incl;m'ie Basin 37 in an
enormous ESPA GWMA, without a procedurally proper determination of an ACGWS, would be
an invalid collateral attack upon the findings and conclusions of the Mt;mor-andmn Decision.
| | -]“n that decision, the Court reversed the Director’s derﬁal of a motion to dismiss
based on the calling party’s fajlure to file a compliant petition uﬁde’r the CM Rules. See
: : Memorandum Decision at 12-14, Among other problems with the delivery call, the calling party
‘had failed to describe an ACGWS, as required by CM Rule 30. See id. The Director
acknowledged that he must determine an ACGWS in order to resolve the water deliveryr‘ call, but
asserted he couid do so under CM Rule 40, and denied the motion to dismiss. See id. at 8. Here,
the Director has proposed an ESPA GWMA, suggesting he may create it after simply
considering cohcems expressed at open public meetings. In contrast to his position m Sun Valley
Co. v. Spackman, the Director now refuses to acknowledge that he must determine an ACGWS

as part of his proposed action. He does not account for the due process concerns associated with
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unilaterally subjecting those within the untested and unmeasured boundaries of a proposed ESPA

GWMA to curtaitment.

By pointing to a different statute, the Director does not change his obligation to
formally determine an ACGWS. The determination of an ACGWS was of primary importance

fo Judge Wildman. He stated:

Determining an area of common ground water supply is critical in
a surface to ground water call. s boundary defines the world of
water users whose rights may be affected by the call, and who
ultimately need fo be given notice and an opportunity to be heard.
In the Court’s estimation, defermining the applicable area of
common ground water supply is the single most important factor
relevant to the proper and orderly processing of a call mvo!vmg the T
corgunchve management of surface and ground water. '

The area of common ground water supply in a surface to ground
water call defines the world of juniors whose righis to use ground
water may be curtailed. Itis paramount that junior users who may
be found to be within that area be given proper notice and the
opportunity to be heard.

Memorandum Decision at 9.

The fact that the proposed ESPA GWMA is not a surfaee to ground water | |
- delivery call made by a senior has no significance. Idaho Code Section 42-233b grants the

Director curtailment authority, and subjects water users within a GWMA to additional regulatory
oversight by the Department. In order fo subject water users to the Director’s jurisdiction and
oversight in the foregoing water delivery call proceedings, Judge Wildman held that the law
requires a formal pleading and determination to identify an ACGWS relative to the Big Wood
and Little Wood River. The Director’s attempt to stmply designate a GWMA that includes, very |
generally, the Big Wood and Little Wood River basins is an improper collatefal aftack upon that

holding. The Director must abide by the formalities required under Idaho law to identify and
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“designate an ACGWS relative fo the proposed ESPA GWMA, before administering water users’
withdrawal of water from the Big Wood and Little Wood River basins pursuant to Idaho Code
Section 42-233b.

Commensurate with fandamental fairness and due process, if the Director intends

" o create a GWMA comprised of an ACGWS that includes the Big Wood River basin, the Raft

lRiver basin, the Palisades basin, and numerous others, ground water users in each basin are

- enﬁt;ed to more than a roadshow of public meetings and a brief cémment period. While there

- can be no dispute that informal proceedings are generally contemplated and authorized under the

| Idlaho Administrative Procedures Act and the Department’s Procedural Rules, “an agency cannot
unilaterally decide to utilize informal pro cédures to the exclusion of ft.)rmal pmceedings."_’

' I.aitgky‘v. Idaho Dep’t of Trarisp., 149 Idaho 867, 872, 243 P.3d 1055, 1060 (2010). Here, the

- CM Rules do not contemplate informal proceedings to decide the boundaries of a GWMA,

~ which is an ACGWS. They @uhc either a contested case proceeding in actordance with the
Department’s Procedural Rules, see CM Rules 30.7 and 31, or alternatively, as CM Rule 50
illustrates, a formal rulemaking,

E. The Proposal to Designate an ESPA. GWMA Inclusive of Water District No.

37 is Confrary to Prior Decisions of the Director Regarding GWMA
Designations Related to the ESPA.

Idzho Code Section 42-233b was created to provide for the designation of ground
' ﬁrater management areas as an aliernative fo the designation of the more serious crifical ground
water areas, and to allow the Director o approve permits on a controlled basis in these areas. k
See S. 7842, 47th Leg. (Idaho 1982) (statement of purpose). Through the designation of
GWMAs, the Director has the power to manage the distribution of ground water resources in

times of drought or decline in existing ground water. IDAHO CODE § 42-237a. Department
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precedent in designating GWMAs establishes that the Director uses this power to Hmit or deny
applications for ground water in areas where ground water is limited.

Water districts serve a similar purpose to designated GWMAs in that they allow
the Director to control the distribution of water from natural water sources within an area
needing management. See IDARO CODE § 42-602. The procedure for establishing a water
district differs from the procedure for designating a GWMA, but the result is the same; measured
control and administration of water rights in a designated area. The Director describes the two as
follows:

The Director has a statutory responsibility to administer the use of

ground water in the state so as to protect prior surface and ground

water rights and yet allow foll economic development of the state’s

- underground water resources in the public interest. See Idaho

Code §§ 42-226, 42-237a.g, and 42-602.

The Director has the general responsibility for direction and

control over the distribution of water in accordance with the prior

- appropriation doctrine as established by Idaho law within water
districts to be accomplished through watermasters supervised by

the Director, as provided in chapter 6, titie 42, Idaho Code and

‘IDWR regulations.
Final Order Modifying the Boundaries of the Amerz'cari Falls Ground Water Management Area
(Aug. 29, 2003) at 2, a copy of which is attached hercto as Exhibit 5. Because of the similarity
in function, GWMAs are not meant to overlap water districts. This is made clear in the
modification of the American Falls GWMA.

The American Falls GMWA was designated by Order on August 3, 2001,
pursnant to Idaho Code Section 42-233b. See Order Designating the American Falls Ground
‘Water Management Area {Aug,. 3, 2001), a copy of which is attached hereto as Exhibit 6. The
Twin Falls Canal Company and the North Side Canal Company submitted a written fequest

_asking for the Director to promptly designate a GWMA for Basin 35 pursuant to Idaho Code
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- Section 42—233(b). Id. at 1. The Department considered the request to be-a petition for creation
of a GWMA, including all of Basin 35, in accordance with Rule of Procedure, IDAPA
37.03.11030.06. Id. However, the Department considered the action to designate the GWMA
for this portion of the ESPA as “a result of the Director’s independent initiative and . . . not . in

. response to the petition of the canal companies.” Id. , -

Two years later, the Director issued a Final Order Mod{fying the Boundaries of

' the American Falls GWMA because Water District Nos. 120 and 130 were established and these

7d1'stn'crts covered portions of the GWMA in Administrative Basins 35, 36, 41, and 43. See
_ -Aug’usé 29, 2003 Final Order at 1. The Director stated that the GWMA was no Iongerﬁe:reded in

. these portions because it covered'Water Disirict Nos. 120 and 130 and its “continued existence

N within the Water District boundaries may cause confusion in the administration of water rights.”

. Id. The Director went on to say:

The establishment of Water District Nos. 120 and 130, which
includes the area within the boundaries of the American Falls
GWMA over the ESPA located in Administrative Basins 35, 36,
41, and 43, provides the Director with the more comprehensive
water administration authorities available under chapter 6, title 42,
Idaho Code. These authorities together with the “Rules for
Conjunctive Management of Surface and Ground Water _ '
Resources” (IDAPA 37.03.11) make it unnecessary to retain the ' ' I
current boundaries of the American Falls GWMA. -

Id at 2.

The Department’s attempt to designate an ESPA GWMA that overlaps
established water districts is contrary to the Department’s past position. The existence of a water
district avoids the need for a GWMA and the existence of a GWMA within a water district will

only confuse the administration of water rights in the areas. The water administration authorities
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already in place give the Department the authority fo manage water use, and no additionat
administration procedure is required. .

F. Any Order to “Cease or Reduce Withdrawal of Water” Under Idaho Code
Section 42-233b Must Include Water Rights for Domestic Purposes.

The Idaho Legislature enacted the Idaho Ground Water Act in 1951, See 1951
Idaho Sess. 42§. This significant legislation provided, for the first time in Idaho, a |
comprehensive ﬁ*amewoﬂc for regulation of the use of ground water. Part of tﬁs framework
ihcluded the specific admonition of Idaho Code Section 42;229. It states:

The right to the use of ground water of this state may be acquired
only by appropriation. Such appropriation may be perfected by
means of the application permit and license procedure as provided
in this act; provided however, that in the event an appropriation has
been commenced by diversion and application to beneficial use
prior to the effective date of this act it may be perfected under such
‘method of appropriation. All proceedings commenced prior to the
effective date of this act for the acquisition of rights to the use of”
ground water under the provisions of sections 42-201 -- 42-225,
Idaho Code, may be completed under the provisions of said
-sections and rights to use of ground water may be thereby
acquired. But the administration of all rights to the use of
ground water, whenever or however acquired or to be acquired,
shall, unless specifically excepted herefrom, be governed by the
provisions of this act.

(Emphasis added.)
This language affirmatively answers any question of the inclusion of domestic
~ water rights in any “cease or reduce withdrawal of water” order under Idaho Code
Section 42-233b. |
Without question, Idaho Code Section 42-227 “specifically excepted” excavation
and use of ground water for domestic purposes from “the permit requirement under
section 42-229, Idaho Code.” IDAHO CODE § 42-227. However, this exception does not

extinguish the requirements of appropriation of the water by diversion and application to a
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beneficial use. In fact, the last sentence of Iﬁaho Code Section 42-227 states, “Rights to ground
water for such domestic purposes may be acquired by withdrawal 'and use.” IDAHO CODE
§42:227.
| Consequently, any domestic use water nghts that were decreed in the SRBA '

constitute water rights subject to administration under the mgndate of Idaho Code Section 42-229
| _ (“admin.istration of all rights fo the use of ground water . .. shall .. . be governed by the
provisions of this act.”). They all were judicially confirmed as water rights created under the
. constitutional method of appropriation: ‘Wiﬁadrawal and (beneﬁcial) use.” IDAHO
CODE § .42'22§' |

Here, there are as many as 10,724 decreed domestic ground water rights within
: the Dixecto}’s pmﬁ;osed ESPA GWMA. See Exhibit B to the Declaration of Leni Patton. In
- sum, decreegi-domestic ground wé.ter rights in the implicated adﬁlill-i,strative l;asins-oollectively
tave a divcréi(m rate 0£498.117 cfs for domestic use, as Wﬁ;li as 214.557 cfs for stockwater. See
id. A conversion of these decreed domestic ground water rights from iﬁsténtaneous flow rates to
annual acre-feet reveals potential decreed water use on the order of 515,950 acre-feet of grbund
- water aﬁnually. 'Ihﬁt sum is sigl_liﬁcant. |

| | If the Direcior proceeds to create the proposed ESPA GWMA—which he should

not—these decreed domestic use water rights must be subject to any order under Section
42-233b to “cease or reduce withdrawal of water,” just like e‘.rery other type of decreed or
licensed water right. Idaho Code Section 42-233b mandates this result.

The director, upon determination that the ground water supply is

insufiicient to meet the demands of water rights within all or

portions of a water management area, shal! order those water right

holders on a time priority basis, within the arca determined by the
director [the GWMAL, to cease or reduce withdrawal of water until
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such time as the director determines there is sufficient ground
water . ...

IpAHO CODE § 42-233b (emphasis added).
This language does not exempt domestic use water rights. Consequently, if the
director issues an order based on insufﬁciency of water, decreed or licensed domestic use water

ﬁghts within the proposed ESPA GWMA must “cease or reduce withdrawal of water” along with

-‘all other water rights, upon “a time priority basis.” The plain langll.lage"of the Idaho Ground
Water Act mandates this result.
G.  IDAPA 04.11.01.420-425 Apply to Department Proceedings.
Idaho Code Section 67—5220(5){!)) requires that an agency prﬁmulgatil_lg “its own

- procedures shall -ihclude in the rt;le adopting its owi;’procedures a finding that states the reasons

: why the relevant portion of the attomey general’s rules were inapiﬂicablc to the agency under the

' circumstances.” IDAHO CODE § 67-5220(5)(b) (emphasis added). No such finding stating the

réaSons' why the relevant portion of the rules were inapplicable is included within the
' Department’s Procedural Rules. See IDAPA 37.01.01.050. Accordingly, IDAPA 04.11.01.423

‘indeed does apply to the Department. See IDAHO CODE § 67-5220(5)(a).
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IE. CONCLUSION
For the foregoing reasons, Sun Valley respectfully requests a declaration by the

Director in conformance with the requested relief set forth in the Petition.

DATED this ﬂmay of October, 2016,

MOFFATT, THOMAS, BARRETT; ROCK &
FIELDS, CHARTERED

Scott L. Campbell — Of the Fi
Attorneys for Sun Valley Company

B

Matthew J. McGee — Of the Firm
Attorneys for Sun Valley Company
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ] "may of October, 2016, I caused a true
and correct copy of the foregoing SECOND AMENDED PETITION FOR DECLARATORY
RULING REGARDING CREATION OF ESPA GROUND WATER MANAGEMENT

AREA to be served by the method indicated below, and addressed to the following:

Gary Spackman ( ) U.S. Mail, Postage Prepaid
Director ?Q' Hand Delivered
IDAHO DEPARTMENT OF WATER RESOURCES ) Overnight Mail

322 E. Front St. ( ) Facsimile

~. P:O. Box 83720
Boise, ID 83720-0098

Courtesy coples have also been prowded by the method indicated below and
‘ addressed to the following:

. W. Kent Fletcher - , Eé US. 'Mail; Postage Prepaxd
- FLETCHER LAW OFFICE ( ) Hand Delivered
- P.O. Box 248 ( ) Overnight Mail

Buley, ID: 83318 ' ( ) Facsimile

- - Facsimile (208) 878-2548
. Attorneys for American Falls Reservoir.

District #2 and Minidoka Irrigation District
. Intervenor Surface Water Coalition

John K. Simpson §¢/U.S. Mail, Postage Prepaid
Travis L. Thompson ( ) Hand Delivered

Paul L. Arrington ( ) Overnight Mail

BARKER ROSHOLT & SiMPSON LLP { ) Facsimile

163 Second Ave, W.

P.O.Box 63

Twin Falls, ID 83303-0063

Facsimile (208) 735-2444

Attorneys for A&B Irrigation District, Burley

Irrigation District, Milner Irrigation District,

North Side Canal Company, and Twin Falls

Canal Company _ _ ‘
Intervenor Surfdce Water Coalition
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Candice M. McHugh

Chris M. Bromley

McCHuUGH BROMLEY, PLLC

380 S. 4th St., Suijte 103

Boise, ID 83702

Facsimile (208)287-0864

Attorneys for Intervenor City of Bellevue

Joseph F. James

BROWN & JAMES

‘130 4th Ave. W.

- Gooding, ID 83330

Facsimile (208) 934-4101

Attorneys for Intervenor Big Wood & Little
Wood Water Users Association

Michael C, Creamer
GIVENS PURSLEY LLP -
601 W. Bannock St. (83702)

-P.O. Box 2720 .

- Boise, ID 83701-2720 -

- Facstmile (208) 388-1300

<. Attorneys for Intervenor City of Hailey

A. Dean Tranmer

POCATELLO CITY ATTORNEY’S OFFICE
911 N. 7th Ave. (83201)

P.O. Box 4169

Pocatello, ID 83205

Facsimile (208) 239-6986

Attorneys for Intervenor City of Pocatello

Sarah A. Klahn
-Mitra M. Pemberton

WHITE & JANKOWSKIL, LLP

511 16th St., Suite 500

Denver, CO 80202

Facsimile (303) 825-5632

Attorneys for Intervenor City of Pocatello

© 3 U.S. Mail, Postage Prepaid

( ) Hand Delivered
{ ) Overnight Mail
( ) Facsimile

(Q U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

{ )YFacsimile

- §< U.S. Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail -
( ) Facsimile '

U.S. Mail, Postage Prepaid
)} Hand Delivered
( ) Overnight Mail
{ ) Facsimile

U.S. Mail, Postage Prepaid
) Hand Delivered :

( ) Overnight Mail

( ) Facsimile:
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Randall C. Budge ¢4 U.S. Mail, Postage Prepaid

Thomas J. Budge ( ) Hand Delivered
RaAcCINE OLSON NYE BUDGE & BAILEY ( ) Overnight Mail
CHARTERED { ) Facsimile

201 E. Center St. (83201)

P.O.Box 1391

Pocatello, ID- 83204-1391

Facsimile (208) 232-6109

Attorneys for Intervenor Idaho Ground Water

Appropriators, Inc.

Dylan B. Lawrence {4 U.S. Mail, Postage Prepaid
J. Will Varin : { )YHand Delivered
“VARIN WARDWELLLLC { ) Overnight Mail

242 N. 8th St., Suite 220 { ) Facsimile

P.O. Box 1676 :

Boise, ID 83701-1676

Facsimile (866) 717-1758

Attorneys for Intervenor Water District 37- B
Ground Water Association
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

ORDER DUSIGNATING THE
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26, Aspart of the consiferation pfwhether there is “sufficient ground waterto
provide a-rzasonably safe supply for irrigation of cultivated Jands or-othier uses in-thy
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1958 throug 2002 the tofal annwal gains exceeded 1,600,000 AF. Since 2003, the annual reach
gairhas declined and in oy 056 year, 2009, has the reach gain exceeded. 1,600,000 AF:

30.  As-discussed below; the potential for ground water withdrawals from the BSPA fo
' 1 suzfaqe watsf ‘fiows was :ecegmmd when large scale gmgnd wawr dgvslﬂpmem

ﬂierefar' bf: maﬁaged as.an mtegral pai:t of the river systcm.'
it 35,1° “The-State Water Plan was aniended 0 ficlude the Miirphy and




Mﬁngrﬂnmmum flows; and the Lepidiature ratified the amendments. 1985 Tdahio Siss, Laws
B4
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ﬁSPA.; ‘A&’ ; the Departraent; and otliers.entered into an agrecment in 1995 that, atong-ather
stayed delivery-call natila Motionto Proceed was filed with the Director, A &8
WR, 153Tdaho 500, 503-04, 264-P.30 225, 228-29 (2012).7

#2.  Inihe lasttenyears, Holders of water fights 1o divert from the Snake Riverand: the‘
ibytary spiings: ‘have tiled or renewed delivery calls under the Conjunctive Management Rules,.

"% At Hieda Motion o Fropeol 20 1
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-4.5{.. In 2015, the Surface Water Coahtwn (“‘*:"."\?VC”)*6 entered mta-a Tistoric 151’1‘\?" "e

Bl waﬁét,,MilmrimgamnEis!mt, Mmiiioka Imgatifm ﬁisn'm, North: Sxde Cnnal Compauy, and
TwinFallsCanal Company.
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CONCLUSIONS OF LAW
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ammftted to the Director 8 d:scretmri. Fnr the TeASODS ‘

irestor, Iﬁahe Code§42:23%. A “ground water maﬁagement area,”
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T GW:MA i
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24,  Thedesignation of an ESFA gwunﬂ water management drea snd: adoption of a
ground water management plan would not:require or result in an-additional layer of
administration or bureaucracy, Whilé a ground water management pl spime instatioes

OF cations: apply hew standards or fequsraments as: a mean}; o is gffects-of ground
' waler w;thdrawa!san t!;c agmf r.. y-eonneeted sources of water”

Qt‘iﬁ:ia g{ound

i Water ter @fﬁgagﬁmﬂ@ﬁt&mmagement plan:

Birﬁs?ér wﬁi a&ﬁfess'tﬁese onvafters inca: §epamta ofdér.




L

DRDER

it igfon and consistent with the foregoing, 1T 1S HEREBY ORDERED sisfolfows:

’Psxfsuant fo Eaim Caée § 42—23310 2 ground wathrm nagement area:is-hereby

of: I’ﬂe Anesmn Czty,. '
und Water drens: ﬁvajflap?., 14

SN&KEPLAIN AQUIFER

S SO




%

iy o
DWRAgmnisiallve Basi0s [ esp M Boundary

ESPABWMA

EOCMRY
Sobele kil 1%a%e% S
Potareistale Zally!
SN
SRS %
SSPSSER
. GG
& GO
U0 e DS ARSI
B T, B
St SR,
ot SRS
BN RIS S




¢ Exhibit Ma




EXPLANATORY INFORM
o beusedin mnngcﬁan-mthtécnonswhen E2 heanngwas ot eld)

(Required by Rule: of Procedure 740.62)

mcéw: 5 and-who haé ot
nnt}ed toa ‘hearing

i
i

Jv, ol per»sonai property that was thc subject of the agency action is

the filed:- within iwenty-ei 'h:t (28"‘ days of:8) the service date of the fmal

Bffaciweness or:aaﬁarcement of’ the orflar undcr appeai.

Revisedhuly 1,;2010

paitying idet 184 "Final Order” issucd by the departmeiit pursiant to section




~ EXHIBITD




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN'THE MATTER OF SUN VALLEY Docket No. P-DR-2016-001

'CC}MPANY*S PE‘I‘TI’ (JN FOR t}ECLARATGRY :
ARD) ORDER DENYING PETITION

FOR DECLARATORY RULINGS

The Diragtar (‘*’fﬁ‘rectar’*) of the. Idaha Ee:partment of Water Resources (* ‘Department”)
finds, conclades and orders as follows;

FINDINGS OF FACT

.- L On Jully 7, 2016, the Director sent a letter'to potentially inferested water sers
_ statingfhatﬂi Tﬁ.epartmgnt "’ss cansmieﬂgg crcatmg a ground water management area forthe
" Eastern Snike ] ) Lir. fmm Gaty Spackman, Dit., Idaho Dept. of Water
Res. to Trst&ﬂstecl Parties‘ 1 (;lu - 2016} 1 er”).] The Leper invited water users fo
pa ?’mpaﬁemyn&hc mestings schedaled by the Director. The purpose of the public meztings
s Yo pitpVits Water users anif: in’teteﬂ&dpﬁfsans F:Ti Qpp@mfmty o learii. miere abauf the:possible
i atel manase mspt area and to exprsss thelx‘ views regardmg the p:aposal Id 'The

e

The Lefter discussed historic trends of declining ESFA water levels, Sngke Rwer
ﬁmrcrs,r and spnng dig ',ﬁ'-argas that had begun in the.1950s and had continved steadily, despite

~ beief "perxads of recavery.” Td, The Leifer also stated that “[wlater users anid the Water
Resonices Bozawd.are vndertaking eFforts. to enhanee recharge and reduce ground water puriping

o counter the declines,” but “fature conditions, including climate and water use practices are
- unknown” #d. a2,

3. “Phe-Leifer stated that pursuant to. Idaho Code-§42-233b, the Director is -
anthorized ta destgnate “ground water iianagement areas,” that the statute “identifies severdl
jpotential fools available te the Direetor within 4 ground water management aréa to properly
mianzage: the resource,”™ atrd that “forniation of a ground water Managenient area would have

FY 391.!3& at“ thelattens B0 ihe Bspartment s website ai: “itps:liwwy: sidwr:idaho,.govifiles/ground _
 svatet, mgmif201 160707 Letter-to-Waters-Users-from-Gary-Spackman-Re-Proposed ESPA-GWMA pdf.

entalso issied & newsrelease o Tuly 13, 2016, regarting the meefings.

'ORDER DENYING PETITION FOK DECLARATORY RULINGS; Page 1




distincf advantages” over administering only through conjunctive management delivery calls,
because the Departtiient can “considér the aquifer as a whole.” Id. at 2-3. The Léiter stated
tThe question is whether the ESPA is approaching the conditions of a critical ground water arex
{niot having sufficient ground weater torprovide a reasonably safe supply.).” Id. at 2.

4, The Letter also stated that “[o]ne of the issues needing consideration will be the
. aréal extent of the ground water mahagement area,” and that “[t]he Department’s technical
" information suggests that the area that impacts watet stored in the ESPA and spring discharge
extends nfo fributery basins.” Id at 3. The Lerterlisted twenty-two tributary basins and stated
that “[w]ater usets in those areas dre invited to participate” in the public meetings. Id. at 3. The
- ibutary basins Bsted in the Latter included the Big Wood River basin, Id. at 3.

5; .n July 25 2018, the date-of the, pubim meeting io Hailey, Sun Vailey Conipaty
a Pefitioi, :

Greunﬁ : Wﬁi&r Maﬂngemmt ﬂ-f e

o Mirt deczsmns reg:ardmg the Departxﬁant
] es”), and alsa c:te and quotc sev::ral p’ __v;s 0

7. The Petitions seck foustern {14) specific declaratory rulings, as follows:

2. Because the Groundwater Act, the CM Rules promulgated by the Departinenit and
gpproved by the Logislature, and the common law set forth by Idaho trial and
appellate courts detived therefrom; apply to determining areas of the state havmg S
ortion ground water supply; creating and expanding water districts, and greating:
GWMASs [Ground Water Manageient Areas], in exercising authonty under Idaho.
Code Section 42-285a and 42-733b, the Ditector cannot act in derogation of these
legal constiaints.

- Smsml Walley Cempanyalso filed withi the Department ont October 9, 2016, the Declaration; of Leni Pattan
and ateDeclaation of Maria Gamboa.

“TheB;g, Wood Eivggﬁ:cuﬁdf Wiiter Management Area was designated on June 28, 1991, Order, Ihthe
Matrer of Desigitating the Big Wood River Gronnd Water Management Area (Jun. 28, 1991).

ORDER DENYING PETITION FOR DECLARATORY RULINGS, Page 2




g

. The proposal.ta desigrdte ah ESPA-GW

Any attempt by the Director-or the Department to expand the boundaries of the ESPA
ares of common gronnd water supply to include the entirety of Basin 37 by
designating Basin 37 45 part of an ESPA. GWMA outside the context of a formal
tulemaking or contested case-procesding is in contravention of the Groundwater Act,
the CM Rules, and the common law set forth by Idaho trial and appellate courts
derived therefrom.

A inclusive ef ‘Water District No, 37 is
contrary to-prior decisionis: of the D;rcctor regarding GWMA designations related to
the ESPA. ,

Tdaho Code Section 42-233b does riot grant the Director anthority to include other
‘g_rmfun?l witer basins, including Basin 37, within an ESPA GWMA.

“The proposal to designate an ESPA GWMA inclusive of Basiri 37 for purposes of the

administration of water sights therei without a proccd ally proper determination of
ah area having 4 eommon ground water supply in‘Basin: 37 is aninvalid coltateral
dftack upon the findings and-conclusions. in Judge Wildman’s Memorandum Decision
and Order in the matter oF Sun Valley- Compuny v. Spackmim; Case No. CV-WA-
2015-14500 {Apr: 22, 2016).

“The Director does it have authority to designate a new’ GWHIA inclusive of Basin

37 without condocting & hearing ot rulemalﬁng in accardﬁncn with the Departmgnt’s

- Rules of Procedure and the applicable provisions of the Tdaho Administrative

Procedures Act.

A “ciitical ground walerarea,” and.a “ground water managément area,” as defined in
“Ydaio Codle Secfion 42-233a.and 42-233h, respectively, dre each, as a matter of law,
an “area having a comirion gronnd water supply,” ds defined in the CM Rules,
IDAPA 37.03.11.010.01.

Except for within the boundaties of the ESPA sef forth in CM Rule 50, which have
already been determined, the Director must determine areas of the siate that have a

cemmongrotind wates supply befote designating sich areas ground water
fiianagement areas,

Except for the boundaries-of the ESPA sct forth in CM Rule 50, which have already
been determined, the Diregtor must conduct 2 rulemaking or comply-with. the
provisions of the CM Rules in orfer to determipe drgas of the state thathave a.
common gronind water sapply.

The Director may not create an ESPA GWMA that geagraphlcaliy overlaps the
existing Big Woad River GWMA.

ORDER DENYING PETITION FOR DECLARATORY RULINGS; Page 3




k. The Director has the statutory authority to approve a ground water management plan,
but does not have the aiithority to generate or create a ground water magagemgiit
plan,

1. Under Idaho Code Section 42-233b, a ground water management plan for the ESPA
should provide for managing the effects of ground water withdrawals from the ESPA.
() on the ESPA, and (b) on hydraulically connected soutces of water, but it cannot
provide for managing the effects of ground water withdrawals from any other sotrce.

m. Under Idaho Code Section 42-233b, if the Director mekes u “deterrnination that the
ground water supply is insufficient tn meat the deniands of water rights-within all. of
‘portions of a water managemienit ared” any order issued by the Director’to water right

* holders to “ease or reduce withdrawal of water™ must include watertights for
demestic purposes.

n. [Tlhat IDAPA, 04.11.01.420-425 apply to Bepartment provesdings because fhe
 Department Fafled fo-include in the Rules of Procedure.of

‘Water Resources “a findiing that states the reasons witythe relevantp

: aﬁﬂrneyganeral’s riles wieré inapplicable to the agency ande‘, the ¢

feiting Tdaho Code § 67-5220(5)(B)1.

Manﬁgemﬁnt Axea fﬁi: the Eastém Snake Plam Aquer” (“ES LAQ, W e
Hig Depattinent présentations, fhe-public commented and asked questions, At:itle-gont
the public:paticipation, the Ditector slosed ench meeting with rem ks, ;h ‘ )H elot
writteft comments, to be submitted by September 1. The Depar i g audio

o presentaﬁons and public statemenits for all the- public meetings axcgpr the Terretm meﬁtmg

9. The Departrient’s: preseritations at the public meetings 'xmphcated, directly or
mdirectly, many of the issues upon which the Second Amended Petition seeks declatatory
rlivigs, including the “aredl extent” of an ESPA ground wafer managerent arca, the guastion of
ingloding tributary basing (speeifically including the Big Wooed River basin, questions of the
Dirertor’s authority to create a ground water management ared, a0d questions abaut
administration of & grothd watef nanagement drea under Idaho Cade § 42-2335. Comments and
guestions.at the public mestings, and subsequent written comments, addressed many of these

3 'I'he pmsentatmn cén he 'ﬂawed ‘on the Department's website ar: htips:/iww. idwr.idahio.goviwater
. ] ghtslgfoundewampmanargemant—areasl proposed.biml.

P ecorded aulio-is available-on the Diepartimerit’s website at the.link in foottiote 5 above. Dug fo-a
ieghn‘iezl pm“ﬁlﬁm, there s no audio. recording of the-public meeting in Terreton.
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saime matters. Sorng attendees and commenters opposed designation of an ESPA gr@und water
management area or incldsion of tributary basins, while others supported one or both,”

10.  Sone of the commients and questions at the public meetings, and sbbsequent
‘Written comments, raise. issues of the mtelpretatien and application of the CM.Rules and Tdaho.
Code § 42-233b in specific and possibly unique factual circumstances. Some of the commegnts
and questions seek further factual o technical information regarding the basis for designating an
ESPA ground water management area, or-assert that such information is necessary before a
desipration can be made. Some of the comments and questions seek factual or technical
information regarding whether individual tributary basins (such as the Big Wood River hasin)
should be included in an ESPA ground water management area, or assert that such information is
‘necessaty before determinations can be made. to include individual tibutary basins (snch as the
‘Big'Wood River basin).

CONCLUSIONS OF LAW

1, Tdsho Code §§ 42-233b and 42-233a are statutory provisions administered by the
artient. The €M Rules are administrative rules administered by the- Dapartmant,

. Commentators, fﬁr instance, ha\fe ﬁhatac‘fenzed the statute as 4 method “to mi‘ial: geray (
acl‘ian.’*‘ Mictiael § Gilmore & Dale:D. Gable, The Idaho Administrative Proced) ,'

- Primer For The Proetitioner, 30 Idaho 1. Rev, 273, 305 (1993/1994). In a 2008 trial order; 2

AdaConity Distriet Judge stated that the purpose of the statute Is to allow parties to seak

deelaratory rulings “withoit-having first to actmally putsue the desired relief—suich 2

‘rﬂﬁm&‘i I ﬂé}st‘” Balrc? th Ca v Idaho State Tax Comm n, No. CVOC 030545319 (4“‘ l‘-ld;fDist_.,

mﬁttﬂt fha‘l: had m’t yct beam r‘a‘u‘se‘d rither than rcqumng that 2 matter aIready pendmg bafﬁrél;he
a,genc;y be decided through a declaratery ruling. This conclusion is consistent with the gxpress

1Pu‘bhc commwﬂelters are avaiiable-through the Departiment’s website #t the link in footnote 5 abmve

 PYIAPA” tefers ta the Idaho Admifistrative Procedure Act, which is set forth in chaper 52 of 6itfe 67 of the
1dahe Code..

“Thigase-went 1o the Idaho Supreine Court; bt the Conrt did nof cite or diseuss Tdahy Code Ssofion 67-5232.
Baird Ot Co. %, Idahp State Tex Comirn’y, 144 Idaho 229, 159 P.3d 866 (2007},
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statutory authorization to resolve questions raised by a declaratory ruling petition fhrough &
contested case rather than through deglaratery proceedings. Iddhe Code§ 67-5232(2)

4. This conclusion also finds support in Idaho Supreme Court decisions regarding
declaratory judgment actions indecchapter 12, tifle 10, Idaho Code. The Idaho.Supreme Court:
- ‘has held that a declaratory- Judgmentnctxen may be dismissed on grounds of “practical
considerations of efficiency-and expediency” when another pending action (éven ofie initigted

after the declaratory judgment actioi) would settle the same issues and protect the interests of the
party fhat sought a declaratory judgment. Scott v. Agricultural Products Corp., Inc., 102 Idaho
147, 149-50, 627 P.2d 326, 328-29 {1981). The Idaho Supreme Court has also held that
declaratory judgment procgedings ate “riot a freeway for the litigation of factual disputes.”
County Ins. Co. v. Agricultural Dev,, Tnc., 107 Ydatio 961, 972, 695 P,2d 346, 357 () 4}?-_«211(3:1 “
deolaratory judgment should not be allowed “where the. questions presented should be th 5
of juichal fnvestigation in & régular: . Earmers Ins, Excliange v, Tucker, 142 Tt
194, 125 P.3d 1067, Y070 (2003) (t:itatmn omitted).

5. The P&tztwns ﬁeek a numl;e: of declarat@ry ruhngs ragaxdmg thie mtefrprataﬁen

_efﬁnlﬁxmy and expadieney,’* S,coft, Lﬁ2 Idahe at i49—59 622 P za at 328—29-

- initiating daglaratory proceedings on thede mattets when they are already pending befqra he
- Department,

6  ‘This concluslen is sapporfed hy‘ the fact that, as previously discussci the
guestions and issues taised by the Perirl &
| tacfmmﬂl i‘SSJicS See Bﬂker ¥ Ore-dda For

d‘ata the iegrslatnrc has deiegated mﬂm le& the: funetmn of 'ascertamin g reasenable pnmpmg
levels™); AFRDZ v. IDWR, 143 ldahe 862, 877, 154 P.3d 433, 448 (2007) (statmg that
‘conjunctive administration requires: léncwledgc of “*how the vations ground and suiface water
soltces are intéiconnected; and how, when, where and to wiiat extent the diversionand. Alse of
‘water ftom one source iifipacts the water flows in that source and ether sources.””) (¢itatio
pmitted). Addtessing the merits of the Petitions would lead fo tesnlvirig these factual and
sechnical questions through purely declaratory proceedings, solely on the basis of legal briefing:
and oral argnitent. Such procesdings shiould rot be used to.resolve matters that hinje '
pait upon oriplex factual questiohs Gf hydrology and geology. Idiho Code § 67-5232(2);
County Ins. Co., 10T 1aho:af 972, 695 P2d 1t 357; Farmers ins. Exchange, 142 Idaho-at 194,
125P.5d at 1070,

7. ‘On November 2, 2016, the Diiector signed an Order Desighating the Eastern
 Snake Plain, Aguifer Ground Wtztef Menpgement Area (“Order”).. The Order afopts a mpdified.
. version of the Eastern Snake Plain Aquifer Model 2.1 bounidary as the boundary for the ESPA.

ORDER DENYING PETITION FOR DECLARATORY RULINGS, Page 6




ground waier managcment arca The ESPA ground water managemient arca specifreally

£ Pursuant to Idaho Code § 42-1701A(3), Sun Valley Company niay request a
hearing before the Director on all matters addressed in the Order and off iy of the requests for
. declaratory Tulings in the Peritions Sun Valley Company asserts have not beeit resolved by the
~ Oder. Pursuant 1o the Idahio Adriiinistrative Procedure Act (Idaho Code § 67-5201 2 seg.), Sun
Valley Company may also seek Judlciai review of all matters addressed. it the Order and on.any
of the requiests for declavatory Tulings in the Petitions Sun ¥alley Company asserts hava not bean
- resolved by the Order..

9, The Direstor should disiniss the Pesitions: [1) because the questions anid fsshes
ratsed: ‘ Sun \?alle C{)mpany in 1ts Pemzﬂm are mextrxcably intertwined with factual and
' ebasiﬁ

Bfﬁci‘en‘ ; aﬁd.ﬁxgedmﬁcy ﬂBC%SSitaEe that i’SSDBS raISﬁﬂ in tha P
norinal adwinistrative review process arid not ihe declaratory s

ORDER

Direstor
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GRDER DENYING PETTIION FOR DECLARATORY RULINGS; Page 9

X] U.S. Miil, postage prepaid.

[] Hand Delivery
L]

Overnight Mail
D Facsimile
<] Email

N

XKl U.8. Mail, postage prepaid
[ ] Hand Delivery

L] Overnight Mail

L] Facsimile

Email.

N~

B

> 1L, Mail, posiage prépaid:
[ Hand Delivery

[ Overnighit Mail

] Pacsimile

X Email

A

X 1S Mail, po
L]€

P4 U8, Mail, ‘postage prepﬁlii
[ ] Hand Delivery

] Overnight Mail

[] Facsimile

Emiil

siage prepaid

Admin_ Assxstant for the Ditgctor







